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EEPORT  OF  THE  SUBCOMMITTEE  ON  TRANSPORTATION 
AND  COMMERCE  ON  COAL  SLURRY  PIPELINES  AND 
H.R.  1609,  THE  COAL  PIPELINE  ACT  OF  1978,  FOR  THE 
CONSIDERATION  OF  THE  COMMITTEE  ON  INTERSTATE 
AND  FOREIGN  COMMERCE 


The  Subcommittee  on  Transportation  and  Commerce  of  the  Com- 
mittee on  Interstate  and  Foreign  Commerce  has  issued  this  report  for 
the  consideration  of  the  full  committee  pursuant  to  Speaker  O'Neill's 
letter  of  March  20,  1978,  to  Chairman  Staggers.  (See  Appendix  1.) 
H.R.  1609  was  introduced  by  Congressman  Eckhardt  on  January  10, 
1977,  and  jointly  referred  to  the  Committees  on  Interior  and  Insular 
Affairs  and  Public  Works  and  Transportation.  The  Interior  Committee 
having  reported  the  bill  on  March  3,  1978,  the  Committee  on  Inter- 
state and  Foreign  Commerce  sought  sequential  referral  of  H.R.  1609 
(see  Appendix  2)  because  of  its  direct  impact  on  numerous  matters 
under  the  committee's  jurisdiction,  viz.,  the  railroad  common  carrier 
system,  railroad  employment,  energy  consumption  and  electric  utility 
rates,  and  resource  conservation  and  recovery. 

In  denying  the  committee  sequential  referral  of  the  bill  and  granting 
it  at  least  30  days  in  which  to  ''develop  a  position  on  the  legislation," 
the  Speaker  acknowledged  the  Commerce  Committee's  concern  that 
the  committee  should  have  an  opportunity  to  make  its  views  on  this 
legislation  available  to  the  full  House. 

Introduction 

The  Congress  has  been  asked  to  consider  the  grant  of  the  power  of 
Federal  eminent  domain  to  private  enterprise  to  enable  that  enter- 
prise to  construct  an  interstate  pipeline  for  the  transportation  of  coal 
in  slurry  form.  Compared  to  other  modes  of  coal  transportation,  the 
slurry  pipeline  is  a  comparatively  modern  and  innovative  approach, 
and  on  its  face,  this  application  of  technology  appears  to  offer  sub- 
stantial benefits  to  consumers  as  well  as  to  the  general  public. 

As  technical  developments  have  led  to  seemingly  better  means  of 
solving  problems,  it  has  become  clear  in  recent  years  that  technology 
itself  exacts  costs  quite  apart  from  economic  ones,  often  in  the  form  of 
new,  less  tractable  problems.  Thus  the  Nation  has  seen  as  byproducts 
of  technological  progress  such  phenomena  as  the  accelerated  pollution 
of  land,  water,  and  air,  throwaway  manufactured  goods,  and  wasteful 
energy  practices. 

These  lessons  of  the  past  few  years  are  nowhere  more  pointed  than 
in  the  field  of  transportation,  which  accounts  for  one-fifth  of  the  gross 
national  product,  employes  millions  of  men  and  women,  and  consumes 
vast  quantities  of  the  Nation's  energy  resources. 

(1) 


In  1940,  the  Congress  gave  voice  to  its  belief  that  a  pohcy  should 
rule  its  governance  of  transportation,  when  it  declared  the  National 
Transportation  Policy : 

NATIONAL    TRANSPORTATION   POLICY 

It  is  hereby  delared  to  be  the  national  transportation  policy 
of  the  Congress  to  provide  for  fair  and  impartial  regulation  of 
all  modes  of  transportation  subject  to  the  provisions  of  this 
act  [chapters  1,  8,  12,  13  and  19  of  this  title],  so  administered 
as  to  recognize  and  preserve  the  inherent  advantages  of  each; 
to  promote  safe,  adequate,  economical,  and  efficient  service 
and  foster  sound  economic  conditions  in  transportation  and 
among  the  several  carriers;  to  encourage  the  establishment 
and  maintenance  of  reasonable  charges  for  transportation 
services,  without  unjust  discrimination,  undue  preferences  or 
advantages,  or  unfair  or  destructive  competitive  practices; 
to  cooperate  with  the  several  States  and  the  duly  authorized 
officials  there  of;  and  to  encourage  fair  wages  and  equitable 
working  conditions;  all  to  the  end  of  developing,  coordinating, 
and  preserving  a  national  transportation  s^^stem  by  water, 
highway,  and  rail,  as  well  as  other  means,  adequate  to  meet 
needs  of  the  commerce  of  the  United  States,  of  the  Postal 
Service,  and  of  the  national  defense.  All  of  the  provisions  of 
this  act  shall  be  administered  and  enforced  with  a  view  to 
carrying  out  the  above  declaration  of  policy. — Preamble 
to  the  Act  of  September  18,  1940,  c.  722,  Title  I,  §  1,  54 
Statue  899. 

The  wisdom  in  this  polciy  and  the  maturity  with  which  the  Nation 
is  beginning  to  approach  technology,  coupled  with  an  awareness  of 
the  broad  environmental,  energy,  and  consumer  ramifications  of  coal 
slurry  pipeline  development  must  form  the  cornerstone  of  congressional 
consideration  of  coal  slurry  legislation. 

An  underlying  issue  on  considering  the  coal  pipeline  bill  is  a  con- 
textual one:  whether  movement  of  coal  by  pipe  is  principally  an  energy 
matter  or  a  transportation  matter.  Clearly,  for  want  of  a  careful 
treatment  of  transportation  questions,  the  pending  legislation  tends  to 
frame  coal  slurry  as  a  predominately  energy-oriented  mattter. 

The  role  of  the  Congress  in  each  area  is  vital.  Just  as  the  Congress 
is  struggling  to  develop  a  national  j)olicy  to  encourage  the  ample  supply 
and  production  of  energy  while  safeguarding  the  environment,  one 
should  be  mindful  of  the  historic  role  of  Congress  in  develo])ing  policy 
to  afford  the  Nation  a  flexible,  com])rehensive  and  economical  trans- 
portation network.  The  interworkings  of  the  components  which  com- 
prise this  network  are  no  less  delicate  or  sensitive  to  innovation,  regida- 
tion,  or  economic  stimuli  than  are  the  various  parts  of  the  national 
energy  matrix.  The  committee  believes  that  the  question  of  coal 
slurry  jMpelines  is  ])nmarily  a  transportation  issue  because  of  its  im])act 
on  the  established  transportation  system.  As  national  energy  depencl- 
ence  shifts  from  other  sources  to  coal,  there  is  little  doubt  that  this 
system  has  the  ])otential  to  transport  large  quantities  of  the  fuel. 
However,  the  magnitude  of  future  coal  haul  requirements  is  such  that, 
unless  those  movements  are  planned  in  consonance  with  the  National 


Transportation  Policy,  severe  and  irreversible  dislocations  could  be 
inflicted  upon  existing  modes.  On  the  other  hand,  through  planning 
such  movements  in  harmony  with  that  policy,  each  mode  can  enjoy 
the  prosperity  promised  by  a  revitalized  coal  market  while  serving 
the  public  interest. 

This  is  not  to  say  that  slurry  pipelines  are  inconsistent  with  the 
National  Transportation  Policy.  But  rather,  in  this  Nation's  maturing 
transportation  system,  which  in  many  areas  already  has  excess  ca- 
pacity, the  long-term  effect  of  new  competitive  modes  upon  the  estab- 
lished network  constitutes  serious  questions  of  })ublic  policy,  deserving 
the  most  thorough  attention  of  Congress  as  well  as  appropriate  policy 
and  regulatory  bodies. 

The  committee  also  is  of  the  view  that  slurry  pipelines  are,  in  fact, 
a  mode  of  transportation  equivalent,  for  the  purpose  of  policy  formu- 
lation, to  any  of  the  traditional  established  modes.  Pipelines  can  and 
do  carry  a  variety  of  commodities  ranging  from  fish  to  heavy  ores. 
Broadening  interest  in  slurry  and  freight  pipelines  suggests  that  cur- 
rently planned  coal  carrying  systems  could  be  followed  in  increasing 
numbers  by  proposed  projects  for  commodities  in  addition  to  coal. 
The  establishment  of  a  regulatory  statute  which  fails  to  recognize  the 
wider  applications  of  pipeline  technology  may  prove  not  only  to  be 
short-sighted,  but  seriously  at  odds  with  the  public  interest. 

A  number  of  specific  issues  concern  the  committee.  These  issues  are 
discussed  at  length  in  the  body  of  the  report  and  summarized  here. 

Eminent  domain  jor  private  carriers. — The  proposed  legislation  would 
grant  the  extraordinary  power  of  Federal  (as  opposed  to  State)  eminent 
domain  to  private  carriers.  In  the  past,  eminent  domain  has  been 
granted  b}^  the  Federal  Government  only  to  pipeline  carriers  under 
extraordinary^  circumstances  and  for  commodities  which  had  no  prac- 
ticable alternative  mode  of  transport.  Neither  situation  obtains  today. 
When  States  have  granted  eminent  domain  in  the  past,  they  have 
established  the  precedent  of  doing  so  solely  for  modes  of  transportation 
dedicated  to  public  use,  common  carriers. 

Existence  of  adequate  common  carriage. — In  most  cases,  sufl&cient 
rail  capacity  already  exists  in  the  United  States  to  haul  anticipated  coal 
production.  Where  capacity  must  be  expanded  by  line  rehabilitation 
or  car  fleet  additions,  it  can  be  done  rapidly  and  with  reasonable 
capital  investments. 

Questionable  economic  benefits  to  consumers. — Whatever  the  costs  of 
the  coal  slurry  pipeline,  the}'  would  be  passed  through  to  the  consumer 
served  by  the  coal-burning  powerplant  at  the  discharge  of  the  pipeline. 
The  long-term  contract  requires  the  pow^erplant  to  pay  a  rate  based  on 
the  final  construction  cost  of  the  line.  The  projected  costs  of  pipeUnes 
are,  of  course,  estimates.  The  last  major  U.S.  pipeline  to  be  built,  the 
Alaska  pipeline,  cost  over  seven  times  its  final  estimated  cost. 

Illusion  oj  competition  to  the  railroads. — The  coal  slurry  pipeline 
would  not  provide  competition  to  rail  carriers  in  the  traditional  sense. 
Once  the  pipeline  is  built,  the  long-term  contract  would  preclude  any 
further  competition  from  other  carriers,  affording  the  pipeline  a 
monopoly  for  perhaps  as  long  as  30  years. 

Economic  damage  to  the  existing  railroad  industry. — Marginal  railroad 
profitability  in  the  past  few  years  has  resulted  in  deferred  maintenance 
of  track  and  shortages  of  freight  cars  and  locomotives,  aU  to  the  detri- 


ment  of  service  to  shippers.  Profits  from  increased  coal  traffic  would 
provide  the  most  straightforward  nongovernmental  solution  to  the 
railroads'  future  capital  needs.  The  integrated  nature  of  the  entire 
system  would  tend  to  diffuse  these  benefits  among  carriers  outside  the 
coal-hauhng  lines. 

Aggravation  of  employment  stability.- — Full  deployment  of  coal  slurry 
pipelines  could  ultimately  cost  as  man}^  as  16,000  railroad  jobs. 

Excessive  use  oj  icater  and  inadequate  protection  of  water  rights. — Coal 
slurry  systems  require  a  50-50  mix  of  water  with  granulated  coal.  Most 
mines  for  which  slurry  pipelines  have  been  proposed  are  located  in 
western  areas  where  w^ater  alread}^  is  in  short  supply.  Allocation  of 
surface  and  subsurface  water  has  become  a  substantial  concern.  The 
committee  does  not  believe  the  proposed  legislation  will  adequately 
safeguard  State  or  Federal  water  rights  in  these  areas. 

Adverse  environmental  effects  of  slurry  effluents. — About  two-thirds 
of  the  water  discharged  at  the  deliver}'  end  of  the  pipeline  is  available 
for  reuse.  Reuse  or  disposal  is  hmited  by  the  level  of  salinity  and  other 
contaminants  which  ma}'  have  been  leached  from  the  coal  in  transit. 


I.  The  Grant  of  the  Power  of  Federal  Eminent  Domain  to 
Coal  Slurry  Pipelines  is  not  in  the  Public  Interest 

The  grant  of  the  power  of  eminent  domain  overrides  the  basic 
right  of  citizens  to  enjoy  and  dispose  of  their  private  ])rm)erty  as 
the}^  see  fit.  Legishitures  and  in  particular,  the  United  States  Congress, 
should  grant  such  power  only  in  those  rare  circumstances  when  the 
public  benefit  flowing  from  its  exercise  clearly  outweighs  the  harm  to 
individuals  resulting  from  the  use  of  their  property  in  derogation  of 
their  wishes. 

The  requirement  under  many  statutes  for  a  petitioner  to  obtain  a 
certificate  of  public  convenience  and  necessity  prior  to  construction 
of  a  regulated  project  is  not  sufficient  to  address  this  concern.  If  it 
were,  it  obviously  would  be  unnecessary  for  the  Congress  to  consider 
separateh"  the  question  of  eminent  domain.  An  applicant  could 
simph'  petition  for  certification  and  the  right  to  condemn  would 
automatical^  follow. 

From  the  standpoint  of  the  private  promoters  of  coal  slurry  pipe- 
lines, the  raison  d'etre  of  Federal  coal  pipeline  legislation  is  a  blanket 
grant  of  the  Federal  power  of  eminent  domain.  Because  congressional 
findings  as  to  what  constitutes  a  public  use,  or  purpose,  are  accorded 
substantial  judicial  deference,  the  Congress  must  scrutinize  the  prac- 
tical effects  of  legislation  to  determine  w^hether  the  use  or  purpose  is 
truly  public,  the  ultimate  test  of  constitutionality  applied  by  the 
courts.  The  committee  believes  that  a  serious  constitutional  question 
overshadows  the  principal  goal  of  this  legislation:  May  the  Federal 
Government  delegate  the  power  of  eminent  domain  to  a  private 
corporation  to  acquire  rights-of-w^a}'  required  to  construct,  operate, 
and  maintain  interstate  pipelines  for  the  transportation  of  coal, 
where — 

(a)   The  public  does  not  have  the  right  to  make  use  of  the 
services  without  discrimination;  and 

(6)  The  private  corporations  are  not  subject  to  control  over 
abandonment  of  facilities  and  services  both  of  which  conditions 
the  Congress  required  of  private  companies  granted  condemna- 
tion powers  under  the  Interstate  Commerce  Act,  the  Natural 
Gas  Act,  and  the  Communications  Act  of  1934? 
H.R.   1609,  the  Coal  Pipeline  Act  of  1978,  grants  the  power  of 
eminent   domain   to   private    corporations   to    acquire   rights-of-way 
required  to  construct,  operate  and  maintain  any  proposed  coal  pipe- 
line or  pipelines.  ^ 


1  Section  4  provides  in  part: 

(a)  Except  as  provided  in  subsection  (b),  when  any  carrier  cannot  acquire  by  negotiation  the  right-of-way 
required  to  construct,  operate,  and  maintain  any  proposed  coal  pipeline  or  pipelines,  such  carrier  may  acquire 
the  same  by  the  exercise  of  the  power  of  eminant  domain  in  the  district  court  of  the  United  States  for  the 
district  in  which  such  property  is  located  or  in  the  courts  of  the  State  in  which  such  property  is  located. 

Section  5  provides: 

(a)  The  power  of  eminent  domain  granted  pursuant  to  this  Act  may  be  exercised  only  by  a  carrier  holding  a 
certificate  of  public  convenience  and  necessity  issued  by  the  Secretary  of  the  Interior.  The  Secretary  is 
authorized  to  issue  such  a  certificate  if  the  Secretary  finds,  with  respect  to  the  particular  project  of  the  carrier 
as  to  which  said  power  is  sought,  that  the  project  is  in  the  national  interest  and  provides  the  capacity  neces- 
sary to  fulfill  the  requirement  of  a  common  carrier  of  coal,  as  determined  by  the  Secretary. 

(h)  In  addition  to  other  factors  customarily  considered  in  determining  common  carrier  status  in  the  case  of 
pipeline  common  carriers,  the  Secretary  shall  consider  contracts  for  the  carriage  of  coal  which  are  in  existence 
or  proposed  as  of  the  date  of  the  application  for  certification  and  may  also  consider  such  contract  for  such 
carriage  as  may  reasonably  be  anticipated,  at  the  time  of  issuance  of  the  certificate,  to  be  entered  into  after 
such  date. 

(c)  The  Secretary  shall  require  as  a  conditin  of  issuance  of  a  certificate  of  convenience  and  necessity  under 
this  Act  that  any  pipeline  for  which  such  certificate  is  issued  be  constructed,  operated,  and  maintained  as  a 
common  carrier,  in  fact,  fully  subject  to  rate  and  charge  regulation  by  the  Interstate  Commerce  Commission, 
as  provided  in  the  Interstate  Conurierce  Act.  (Emphasis  added.) 

(5) 

29-715—78 2 


6 

However,  the  bill  contains  no  provision  requiring  coal  pipelines  "to 
provide  and  furnish  transportation  upon  reasonable  request  therefor"  ;^ 
to  avoid  undue  or  unreasonable  preferences  or  advantages;^  and  for- 
bidding such  pipelines  to  "abandon  all  or  any  portion  of  its  facili- 
ties *  *  *  or  any  services  rendered  by  means  of  such  facilities,  without 
the  permission  and  approval  of  the  [Secretary]  *  *  *  that  the  present  or 
future  public  convenience  or  necessity  permit  such  abandonment".* 

It  is  a  fundamental  principle  of  the  American  system  of  legal 
protections  that  private  property  cannot  be  taken  by  the  Government 
except  for  purposes  of  a  public  character.^  The  courts  have,  without 
exception,  held  that  it  is  beyond  the  legislative  power  to  take,  against 
his  will,  the  property  of  one  and  give  it  to  another  for  what  the  Courts 
deem  a  private  purpose.^  In  other  words,  under  the  fifth  amendment, 
it  is  the  universal  rule  that  private  property  can  constitutionally  be 
condemned  only  for  a  public  use.^ 

When  it  is  attempted  to  justify  a  taking  of  property  under 
this  branch  of  eminent  domain,  namely,  public  service,  it  is 
not  material  whether  the  taking  is  made  hj  a  public  or  a 
private  corporation,*  *  *  but  it  is  universally  agreed  that 
the  public  must  have  the  right  to  make  use  of  the  service 
offered  *  *  *  without  discrimination,  and  not  merely  at  the 
pleasure  or  caprice  of  the  condemning  party .^ 

Because  of  their  broad  range  of  common  carrier  duties  to  the 
general  public  (see  discussion  of,  infra)  railroads  qualify  as  a  public 
use. 

A  railroad  is  given  the  right  of  eminent  domain  because 
"the  question  is  no  longer  an  open  one,  as  to  whether  a  rail- 
road is  a  public  highway,  established  primarily  for  the 
convenience  of  the  people,  and  to  subserve  public  ends,  and, 
therefore,  subject  to  governmental  control  and  regulation.  It 
is  because  it  is  a  public  highway,  and  subject  to  such  control, 
that  the  corporation  by  which  it  is  constructed,  and  by  which 
it  is  to  be  maintained,  may  be  permitted,  under  legislative 
sanction,  to  appropriate  private  property  for  the  purpose  of  a 
right-of-way,  *  *  *  9 

Likewise,  Congress  may  delegate  to  a  private  corporation 
the  right  to  acquire  by  eminent  domain  private  land  for  the 
approaches  to  an  interstate  bridge  open  to  the  pubhc.^^ 

*  *  *  [T]t  is  held  that  a  way  for  natural  gas  pipelines  may  be 
acquired  by  condemnation  where  the  gas  is  to  be  used  to  sup- 
ply consumers  generally  and.  not  merely  such  patrons  as  the  own- 
ers of  the  line  choose  to  accommodate}'^ 

The  courts  which  have  considered  the  constitutionality  of 
gas  pipeline  eminent  domain,  except  one,  have  sustained  the 


2  CI.  4(t  TT.S.C.  §  1,  subds.  (4).  (11),  and  (12);  15  U.S.C.  §  217t  (a);  47  U.S.C.  §  201(a). 

»  Ct.  49  U.S.C.  §  3(1);  47  U.S.C.  §  202(a). 

*  Ct.  1.5  U.S.C.  §  717  t  (b);  49  U.S.C.  §  la;  47  U.S.C.  §  214(a). 

6  .\fn(lw)Tii>ille  TracfUm  Co.  v.  Fit.  Ticrnard  Mininq  Co..  19f)  U.S.  239,  2.')l-2.')2  (190")). 
«  Ilair.Hton  v.  Danville  &  Western  Rnilway,  20S  U.S.  598,  606  (190S). 

7  2A  NichoKs.  Eminotit  Doiiiaiii  (Rev.  3d  ed.  1974),  sec.  7.1,  citinK  numerous  authorities  from  each  of  thea 
48  states  and  the  Di.strict  of  Columbia. 

«  2A  Nifhols.  see.  l.W2\\].  at  p.  7- -'50.  eitinp  numerous  cases  in  footnote  10. 

e  Cherokee  Nation  v.  Kavnas  Railroad  Co.,  135  U.S.  641.  6.'-)7-G.'-)8  (1890). 

'0  Mt.  Vernon-Woodlmrv  Cotton  Duck  Co.  v.  Alabavm  Interstatt  Powtr  Co.,  240  U.S.  30,— (1916); 

"  2A  Nichols,  sec.  7.523(1],  at  p.  7-283,  citing  cases  from  10  States. 


requirement  of  nondiscriminatory  service. ^^  Even  thougli 
dicta  in  that  one  court  opinion  indicates  that  ^as  pipeline 
companies  might  not  be  required  to  make  their  services  avail- 
to  each  and  all  alike,  Federal  eminent  domain  may  be  justified 
for  them  because  the  only  way  that  natural  gas  could  Jeasibly 
be  transported  from  one  State  to  another  is  by  means  oj  a  'pipe- 
line and  that  none  oj  the  means  oj  transportation  by  water, 
land,  or  air,  to  ivhich  mankind  has  successively  become  accus- 
tomed, suffices  jor  the  movement  oj  natural  gas.  "Of  course,  the 
Natural  Gas  Act  gives  the  Federal  Power  Commission  the 
right  to  require  the  extension  or  improvement  of  pipeline 
facilities  and  forbids  the  abandonment  of  all  or  any  portion 
of  a  gas  pipeline  except  by  permission  of  the  Commission."  ^'^ 
Neither  of  these  distinguishing  factors  appears  in  the  case  of 
H.R.  1609  and  their  absence  may  be  fatal  to  its  constitution- 
ahty.  The  mere  consideration  of  present  or  future  private  con- 
tracts for  coal  transportation  at  the  time  of  certification  as 
called  for  in  H.R.  1609  does  not  measure  up  to  the  permanent 
outstanding  obligation  placed  on  gas  pipehne  companies  to 
extend  or  improve  their  pipeline  facilities  as  required  by 
intermittent  public  demand. 

The  Congress  has  imposed  these  obhgations  on  oil  pipelines, 
as  well. 

H.R.  1609  provides  that  the  Secretary  must  find  "that  the  project; 
*  *  *  provides  the  capacity  necessary  to  fulfill  the  requirement  of 
a  common  carrier  of  coal,  as  determined  by  the  Secretary.^'  "This  cryptic- 
conclusion  seems  to  ignore  the  ancient  wisdom  that  calling  a  thing  by 
a  name  does  not  make  it  so."  Burger  Ch.  J.  in  Madison  School  District 
v.  Wisconsin  Employment  Commission,  429  U.S.  167,  174  (1976).  As- 
was  said  by  Brandeis,  J.  in  U.S.  v.  Brooklyn  Terminal,  249  U.S.  296, 
304  (1919),  whether  one  is  a  common  carrier  "does  not  depend  upon 
whether  its  charter  declares  it  to  be  a  common  carrier,  nor  upon 
whether  the  State  of  a  corporation  considers  it  such;  but  upon  what  it 
does.'^ 

"*  *  *  The  Interstate  Commerce  Act  codified  the  common  law 
obligations  of  railroads  as  common  carriers.  From  the  earliest  days, 
common  carriers  have  had  a  duty  to  carry  all  goods  offered  for  trans- 
portation." American  Trucking  v.  A.T.  cfc  S.F.R.R.R.  Co.,  387  U.S. 
397,  406  (1967).  "One  bound  to  furnish  transportation  to  the  public 
as  a  common  carrier  must  serve  all,  up  to  the  capacity  of  his  facilities, 
without  discrimination  *  *  *  "  Michigan  Commission  v.  Duke,  266 
U.S.  570,  577  (1925).  "It  is  the  right  of  the  public  to  use  the  road's 
facilities  and  to  demand  service  of  it  rather  than  the  extent  of  the 
public  which  is  the  real  criterion  determinative  of  its  character. \ 
The  Tap  Line  Cases,  234  U.S.  1,  24  (1941). 

The  method  of  operation  of  the  coal  slurry  line  does  not  fit  this 
description.  In  responding  to  questions  from  the  Committee  on 
Public  Works  and  Transportation,  the  Department  of  Transportation 
said: 


12  7Md.,  section  7.523[3]. 

13  Thatcher  v.  Tennessee  Gas  Transmission  Co.,  180  F.  2d  644  (5th  Cir,  1950),  cert,  den.,  340  U.S.  829  (1950) 
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Our  understanding  of  the  complexities  surrounding  slurry 
pipelines  contracts  is  that  a  rate  agreement  with  the  utility 
is  an  integral  part  of  the  package  presented  to  potential 
financial  backers,  as  well  as  to  the  certifying  agency.  Pipe- 
lines will  not  be  built  on  speculation,  with  the  backers  hoping 
the  utility  at  the  other  end  will  agree  to  purchase  the  coal. 
Therefore,  rates  and  volume  of  traffic  to  be  carried  must  be 
agreed  upon  before  construction.^* 

The  report  of  the  Committee  on  Interior  and  Insular  Affau's  says: 

Financing  of  pipeline  enterprises  would  not  be  possible 
without  long-term  arrangements  properly  containing  esca- 
lation clauses  to  cover  unforeseen  cost  increases.  Also, 
common  carrier  obligations  of  raih'oads  to  provide  un- 
economical services  are  probably  more  stringent  than  they 
would  be  for  coal  slurry  pipelines.  These  long-term  [''take  or 
pay"]  contracts  which  the  slurry  interests  themselves  have 
promoted  would  be  contracts  of  20-30  years  with  public 
utility  companies  who  would  agree  to  use  the  slurry  pipe- 
line as  its  primary  source  for  a  certain  amount  of  coal  each 
year  or  pay  the  slurry  pipeline  a  guaranteed  income. ^^ 

The  characteristics  of  a  coal  slurry  pipeline  were  described  in  the 
Report  of  the  Office  of  Technology  Assessment  as,  inter  alia: 

2.  The  coal  will  be  purchased  by  the  user-shipper  (utility 
or  industrial  plant)  at  the  mouth  of  the  mine  under  a  long 
term  (30-year)  contract  of  sale. 

3.  The  coal  will  be  delivered  by  mine  operator  to  the  coal 
pipeline  near  the  mine  mouth  and  will  be  slurried  and  trans- 
ported by  the  coal  pipeline  to  the  shipper's  plant  pursuant  to 
a  long  term  (30-year)  transportation  contract. 

4.  The  coal  pipehne  will  either  deliver  the  coal  slurry  to 
the  shipper  or  will  dewater  the  coal  slurry  and  deliver  the 
water  and  the  coal  to  the  shipper. 

5.  Several  coal  producers  may  deliver  coal  to  a  pipehne  and 
such  deliveries  may  be  made  to  more  than  one  pipeline 
origination  point  ij  contemplated  in  the  original  engineering 
design.  Also  coal  slurry  may  be  added  to  the  pipeline  as  it 
moves  toward  the  shipper's  plant  ij"  this  j)ossihility  was  con- 
femplated  in  the  original  design. 

6.  Coal  slurry  may  be  delivered  to  different  points  along 
the  pipehne  routes  and  these  (h'op  off  points,  ij  contemplated 
in  the  original  pipeline  design,  could  be  added  after  the  pipe- 
line is  in  operations. ^^ 

The  Main  Report  of  the  Office  of  Technology  Assessment  says: 

Common  carrier  status  and  Interstate  Commerce  Com- 
mission (ICC)  rate  regulation  place  railroads  at  a  dis- 
advantage relative  to  less  stringently  regulated  pipelines. 
Ev(»n  if  the  pipelines  were  required  to  be  common  carriers  in 


n  H.P.  <>5-fi24,  pari  2,  page  16. 

1'  Ibid,  part  1.  p.  4:^. 

'•i  Report  of  ihe  Oflicc  of  Tcilmologv  Asscs^iiiciiL.  Task  liopoit  IV,  EM  S'J-IO. 
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name  and  subjected  to  the  Interstate  Commerce  Act  (ICA), 
they  would  still  behave  like  contract  carriers  in  'practice  due  to 
the  practical  requirements  imposed  by  the  economics  and  mechan- 
ics oj  their  operation.  (Emphasis  added.)  ^^ 

It  is  obvious  from  the  foregoing  that  the  proposed  coal  slurry  i)ipe- 
line  will  not  conform  to  the  above-described  requirements  of  a  com- 
mon carrier. 

It  is,  of  course,  true  that  if  the  })ipeline  was  constructed 
solely  to  carry  oil  for  particular  producers  under  strictly  pri- 
vate contracts  and  never  was  devoted  by  its  owner  to  public 
use,  that  is,  to  carrying  for  the  public,  the  State  could  not 
by  mere  legislative  fiat  or  by  any  regulating  order  of  a  Com- 
mission convert  it  into  a  public  utility  or  make  its  owner  a 
common  carrier;   *  *  *  i^ 

It  is  true  that  the  pipeline  may  permit  receipt  of  coal  at  more  than 
one  origination  point  and  addition  of  coal  along  the  route:  and  de- 
livery of  coal  to  different  points  along  the  route.  But  this  can  be  done 
only  "as  contemplated  in  the  original  engineering  design."  The 
financial  necessity  of  depending  on  long  term  "take  or  pay"  contracts 
agreed  upon  before  construction  precludes  any  realistic  possibility 
that  these  pipelines  will  be  made  available  to  all  of  the  public  who 
desire  to  use  them  on  a  nondiscriminatory^  basis. 

What  appears  to  be  essential  to  the  quasi-public  character 
implicit  in  the  common  carrier  concept  is  that  the  carrier 
undertakes  to  carry  for  all  people  indifferently  *  *  *  but 
a  carrier  will  not  be  a  common  carrier  where  its  practice  is 
to  make  individualized  decisions,  in  particular  cases,  w^hether 
and  on  what  terms  to  deal.  It  is  not  necessary  that  a  carrier 
be  required  to  serve  all  indiscriminately;  it  is  enough  that  its 
practice  is,  in  fact,  to  do  so.^^ 

A  railroad  has  been  permitted  to  acquire  property  b}^  eminent 
domain  for  the  purpose  of  building  a  spur  to  a  private  industry,  but 
only  when  the  spur  could  be  made  available  to  the  public  desiring  to 
use  it.  Hairston  v.  Danville  dc  Western  By.,  208  U.S.  598-608(1908). 
Union  Line  Co.  v.  Chicago  &  N.W.Ry.  Co.,  233  U.S.  211,  221-222 
(1914).  See  similar  holdings  in  Za/:e  Charles  Harbor  &  Terminal  District 
V.  Henning,  409  F2d  932,  934-936  (5th  Cir.  1969);  Mid-America 
Pipeline  Co.  v.  Missouri  Pac.  B.E.  Co.,  298  F.  Supp.  1112,  1115-1116 
(D.  Kan.  1969).  But  as  pointed  out  above,  such  dedication  to  public 
use  is  not  the  case  here. 

The  majority  report  of  the  Committee  on  Public  Works  and 
Transportation  says  (p.  3)  "that  pipelines  in  every  instance  are  to  be 
regulated  as  common  carriers  in  fact.  This  position  was  adopted  to 
insure  that  the  Interstate  Commerce  Commission  would  have  full 
regulatory  authority  over  the  rates  of  coal  pipelines  certificated  under 
the  Act."  ^°  The  report  of  the  Committee  on  Interior  and  Insular 


17  "A  Technology  Assessment  of  Coal  Slurry  Pipeline?."  Office  of  Technology  Assessment,  March  1978, 
p.  16. 

18  Producers  Transp.  Co.  v.  E.R.  Comm..  251  U.S.  228-30  (1920). 

19  Nat.  Assn.  of  Regulatory  Utility  Com'rs.  v.  F.C.C.,  525  F.  2d  630-41  (D.C.  Circuit  1970). 

20  House  Report ,p.  3. 
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Affairs  says  (p.  18) :  ''in  return  for  the  privilege  of  exercising  powers 
of  eminent  domain,  the  pipeline  carriers  are  subject  to  statutory  and 
regulatory  restrictions  and  controls  that  insure  that  it  will  serve  the 
public  interest."  The  only  example  offered  is  ''that  an  environmental 
impact  statement  would  be  required". ^^ 

Nowhere  do  either  of  these  reports  recognize  the  fact  that  the  statute 
neither  requires  coal  slurry  pipelines  to  serve  without  discrimination  all 
those  who  wish  to  use  the  service  nor  to  obtain  governmental  approval 
before  discontinuing  operation.  This  is  directly  contrary  to  the  require- 
ments imposed  by  other  statutes  upon  common  carriers,  in  return  for 
granting  them  the  right  of  eminent  domain. 

Thus,  railroads  have  been  required  to  distribute  to  all  mines  in  a 
district  the  number  of  cars  proportionate  to  their  respective  ratings. 
They  are  required  to  include  in  such  distribution  not  only  all  system 
cars,  but  also  all  assigned  cars,  i.e.,  those  owned  or  leased  by  shippers, 
and  those  owned  or  leased  by  railroads  who  carry  railroad  fuel  from  a 
particular  mine.^^ 

The  failure  to  require  regulatory  approval  for  abandonment  of 
services  likewise  fails  to  impose  obligations  uniformly  required  of  a 
public  utility.  To  paraphrase  what  the  court  said  in  Sunray  Oil  Co.  v. 
F.P.C.  364  U.S.  137-143  (1960) ;  'Tf  the  pipeline  company  were  free  to 
leave  its  service  to  the  [utility]  company,  a  [regional]  economy  which 
had  grown  dependent  on  [coal]  as  a  fuel  would  be  at  its  mercy". 

In  some  cases  rail  service  mi2:ht  still  be  available  to  the  utility  plant. 
However,  the  loss  of  business  by  the  railroad  might  have  left  its  track 
so  debilitated  and  its  equipment  so  depleted  that  it  might  not  be 
able  to  render  satisfactory  services.  In  other  cases,  a  utility  dependent 
on  a  pipeline,  a  railroad  might  not  have  even  been  built  to  serve  it. 

H.R.  1609  amends  the  Mineral  Leasing  Act  of  1929  by  providing 
that  rights-of-way  through  any  Federal  lands  may  be  created  by  the 
Secretary  of  Interior  for  pipelines  for  the  transportation  of  coal,  in 
addition  to  the  present  permission  for  the  transportation  of  oil, 
natural  gas,  and  other  commodities.  See  30  U.S.C.  section  185(a), 
Subdivision  (r)  provides  "(1)  pipelines  and  related  facilities  authorized 
under  this  section  shall  be  constructed,  operated,  and  maintained  as 
common  carriers."  (2)  (A)  The  owners  or  operators  of  pipelines  subject 
to  this  section  shall  accept,  convey,  transj)ort,  or  purchase  without 
discrimination  all  oil  or  gas  delivered  to  the  pipeline  without  regard  to 
whether  such  oil  or  gas  was  produced  on  Federal  or  non-Federal  lands." 

This  statute  has  been  uniformly  construed  to  require  pipelines  to 
sei*ve  without  discrimination  all  j^ersons  who  wish  to  use  the  facilities. 
Thomas  v.  Amerada  Hess  Corp.  393  F.  Supp.  58,  72  M.D.  Pa.  1975; 
Denver  Petroleum  Corp.  v.  Shell  Oil  Co.,  306  F.  Supp.  289-300  (D. 
Colo.)  1969. 

The  same  rule  has  been  apj)lied  in  connection  with  30  U.S.C.  section 
717(f)  of  the  Natural  Gas  Act:  "*  *  *  We  regard  the  condition  that 
pipelines  be  constructed,  operated,  and  maintained  as  common 
carriers  to  im])ress  the  common  law  meaning  of  the  term."  Chapman 
V.  El  Paso  Natural  Gas  Co.,  204  F.  2d  46-51,  (D.C.  1953). 


2>  Ibid.,  p.  18. 

^Assigned  Car  Cases,  274  U.S.  564,  5C8,  573,  574  (1927). 
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H.R.  1609  also  contains  an  overbroad  dofinilion  of  "ri(rb<-of-way" 
subject  to  the  Federal  condemnation  power.  Under  H.R.  1609 
right-of-way  means: 

necessary  land  or  other  property  for  the  location  of  pipe- 
lines, pumping  stations,  pressure  apparatus,  tanks  or  other 
stations,  equipment,  or  appurtenances  required  for  the  proper 
operation  of  a  coal  pipeline  or  pipcUnes.  (Section  2(c)). 

It  is  difficult  for  the  Committee  to  determine  what  facilities,  struc- 
tures, or  equipment  do  not  fall  within  the  purview  of  this  definition, 
but  it  certainly  may  include  such  ancillary  facilities  as  dump  ponds 
and  dewatering  plants. 

Under  a  more  limited  scheme  than  H.R.  1609,  the  Committee 
believes  that  the  Congress  should  exercise  the  utmost  restraint  in 
granting  eminent  domain  to  any  private  company  even  if  a  ''public 
use"  can  be  found.  Furthermore,  the  Congress  should  not  grant 
eminent  domain  to  any  private  entity  without  applying  the  same  re- 
quirements for  the  protection  of  landowners  that  it  requires  of  its 
own  agencies  and  those  of  State  governments.  In  particular,  the  Com- 
mittee is  concerned  that  a  bill  granting  eminent  domain  fails  to  con- 
dition that  grant  on  compliance  with  the  Uniform  Relocation  As- 
sistance and  Real  Property  Acquisition  Policies  Act,  the  National 
Historic  Preservation  Act,  section  4(f)  of  the  Department  of  Trans- 
portation Act  (protecting  parklands  from  transportation  rights-of- 
way),  and  other  statutes  protecting  social,  economic,  and  environ- 
mental concerns. 

A.  FEDERAL  CONDEMNATION  POWERS  SHOULD  NOT  BE  GRANTED  FOR 
SLURRY  PIPELINE  PROMOTION 

The  grant  of  the  Federal  power  of  eminent  domain  to  private  sector 
enterprises  is  virtually  unprecedented.  Therefore,  a  grant  of  such 
power  clearly  implies  an  overriding  Government  interest  in  the 
promotion  of  the  enterprise  so  favored. 

It  is  not  without  precedent  for  the  Government  to  adopt  a  public 
policy  which  promotes  and  favors  a  private  sector  enterprise.  Such 
policies  have  been  pursued  w^hen  a  congressional  judgment  has  been 
made  that  an  enterprise  w^ould  confer  public  benefits  not  otherwise 
attainable. 

Seen  in  that  light,  land  grants  and  other  aid  awarded  to  certain 
railroads  in  the  19th  century  were  sound  public  policy.  They  achieved 
a  goal,  the  expansion  of  transportation  capability  to  a  largely  un- 
settled region,  which  could,  have  been  achieved  in  no  other  way. 
Obviously,  eminent  domain  powers  delegated  to  railroad  companies 
by  every  state  in  the  Union  indicated  a  general  view  that  the  pro- 
vision of  rail  service  and  the  existence  of  an  extensive  rail  network 
was  beneficial  to  the  public  at  large. 

Thus,  the  issue  facing  the  Congress  is  not  whether  it  is  proper  for 
Government  to  take  actions  which  have  the  effect  of  promoting  certain 
private-sector  enterprises.  There  are  ample  precedents  for  the 
Government  to  take  such  actions.  Rather,  the  issue  to  be  resolved 
is  a  much  narrower  one:  Should  the  Government  take  action 
to   promote   the   development   of   a   coal   slurry  pipeline   industry? 
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Since  such  promotion  would  flow  from  enactment  of  H.R.  1609,  the 
Congress  must  carefully  weigh  the  questions  involved.  Specifically, 
the  Congress  must  determine  what  broad  public  benefits  would  be 
served  b}^  Government  promotion  of  a  coal  slurry  pipeline  industry, 
whether  these  benefits  can  be  achieved  in  any  other  way,  and  what 
negative  consequences  would  result  from  such  an  action. 

B.   THE  COMMON  CARRIER  RAILROAD  SYSTEM  CAN  ADEQUATELY  FULFILL 
THE  DEMAND  FOR  REASONABLE  AND  ECONOMIC  COAL  TRANSPORTATION 

Since  the  sole  purpose  of  a  coal  slurry  pipeline  is  to  transport  coal, 
such  transportation  must  be  presupposed  as  a  claimed  benefit  of 
operations.  The  increased  production  and  use  of  coal  is  an  important 
factor  in  the  overall  energy  future  of  the  Nation.  Such  ])roduction  and 
use  is  dependent  upon  the  existence  of  an  adequate  system  to  transport 
coal.  Thus,  an  evaluation  of  the  Nation's  existing  coal  transportation 
capability  is  essential  to  a  determination  as  to  whether  Government 
promotion  of  an  additional  transportation  mode  is  appropriate.  At 
present,  railroads  are  the  principal  haulers  of  coal,  moving  approxi- 
mately 65  percent  of  all  coal  produced  and  about  74  percent  of  all 
coal  transported.  (Some  12  percent  is  used  at  the  mine  mouth.) 

With  coal  by  far  the  railroads'  largest  single  sources  of  traflic  and 
revenue  and  with  the  prospect  of  increased  coal  transportation  prom- 
ising to  improve  the  financial  health  of  some  marginal  railroads,  it 
is  not  surprising  that  the  railroads  would  look  with  disfavor  upon  a 
mode  of  transportation  that  might  siphon  away  some  of  the  most 
profitable  rail  traffic.  The  railroads  can  be  assumed  to  have  a  sub- 
stantial vested  interest  in  asserting  that  sufficient  rail  capacity  exists 
to  carry  all  future  coal,  just  as  advocates  of  H.R.  1609  may  be  as- 
sumed to  have  such  an  interest  in  establishing  that  additional  carry- 
ing capacity  is  needed  to  meet  the  Nation's  energy  needs.  Indeed,  both 
modes  have  produced  documents  and  commissioned  reports  which, 
predictabl}^  support  their  contentions.  However,  studies  of  coal 
hauling  capacity  have  been  performed  by  disinterested  parties.  The 
two  most  recent  such  studies  are  those  performed  by  the  Office  of 
Technology  Assessment  (OTA)  pursuant  to  congressional  request  and 
the  Coal  Transportation  Task  Force  under  the  sponsorship  of  the 
Department  of  Trans])ortation. 

In  January  1978,  the  latter  report  was  released  by  the  Department 
of  Transportation.^^  The  Task  Force  took  a  three-pronged  approach 
which  included  a  brief  but  intensive  mode-b^^-mode  evaluation  of 
existing  studies  and  analyses  of  coal  transportation  issues,  an  exten- 
sive interchange  of  information  and  insights  with  coal  energy  experts  in 
other  Federal  Government  agencies,  onsite  ins])e('tion  of  coal  trans- 
portation facilities,  and  meetings  with  private-sector  indivi(huils  in- 
volved in  coal  transportation  and  Government  officials  at  the  State 
and  local  level. 

According  to  the  task  force,  ''Meeting  the  demand  for  rail  trans- 
portation of  coal  will  require  an  investment  of  over  $10  billion.  While 
some  problems  may  exist,  we  believe  this  investment  can  be  made.*  *  * 
In  many  instances,  however,  the  rail  coal  hauling  capacity  already 


23  "Transporting  the  Nation's  Coal— A  Preliminary  Assessment."  Report  to  the  Secretary  of  Transpor- 
tation from  the  Coal  Transportation  Task  Force.  January  l'J78. 
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exists  and  the  expected  new  traffic  will  allow  the  railroads  to  make 
better  and  more  efficient  use  of  their  lieavy  past  investments."  ^^  The 
task  force  also  stated  that  railroad  equi})mcnt  financinfi:  re(piirements 
could  be  handled  efficiently  and  relatively  inexpensively  in  the  tradi- 
tional manner — through  sale  of  equii)ment  trust  certificates  in  the 
capital  market  and  by  leasing  equipment  from  financial  intermediaries, 
noting:  that  ''investors  view  both  types  of  equipment  financing-  favor- 
ably.'' 25 

With  regard  to  coal  slurry  pipelines,  the  task  force  noted  that 
"[t]he  lead  times  for  assembling  rights-of-way  and  constructing  large- 
scale  pipelines  are  such  that,  under  the  most  favorable  circumstances, 
pipelines  are  likely  to  play  only  a  minor  role  in  the  transportation  of 
coal  through  1985."  ^^  However,  the  task  force  cautioned,  "Govern- 
ment decisions  made  in  the  near  future  affecting  coal  pipelines,  includ- 
ing decisions  about  transportation  rates,  water  resources,  and  eminent 
domain,  could  well  influence  both  public  and  private  investment 
decisions  which  must  be  made  soon  by  other  modes  of  coal  transporta- 
tion, most  notabh^  the  railroads."  ^^ 

A  more  comprehensive  study  was  carried  out  at  the  request  of  the 
Congress  by  the  Office  of  Technology  Assessment.  This  study  covered 
a  broad  range  of  issues  important  to  congressional  consideration  of 
H.R.  1609,  or  any  other  legislation  involving  the  movement  of  coal  by 
rail  or  pipeline. 

With  regard  to  rail  coal-carrying  capacity,  the  OTA  was  quite 
clear :  ''The  choice  between  transportation  modes  will  not  be  determined 
by  their  respective  capacity  limitations."  ^^  The  OTA  also  stated  that 
"The  capacity  of  rail  systems  can  be  expanded  faster  than  can  coal 
mining  or  electric  power  generation  using  coal,  provided  the  necesarys 
investments  in  local  rail  facilities  are  made."  ^^ 

The  results  of  these  studies  are  in  agreement  concerning  existing 
coal  carrying  capacity,  which  is  to  say,  railroad  coal-carrying  capacity. 
They  found  existing  systems  to  be  totally  capable  of  keeping  pace  with 
all  projected  increases  in  demand  for  coal  transportation.  Therefore, 
Government  promotion  of  coal  slurry  pipelines  cannot  be  justified  on 
a  basis  of  need  for  additional  capacit}^  Capacity  supplied  b}^  pipelines 
quite  clearly  would  be  redundant  and  inevitably  would  divert 
traffic  from  established  modes,  except  in  those  highly  unusual  cases 
where  no  rail  lines  exist. 

The  American  railroad  system,  and  in  particular,  the  companies 
which  make  up  that  s^^stem,  have  extensive  and  overriding  responsi- 
bilities originating  in  the  common  law  to  provide  a  full  range  of  trans- 
portation services  "upon  reasonable  request  therefor"  to  all  members 
of  the  public  and  all  sectors  of  the  economv.  American  Trucking  v. 
A.T.  &  S.F.R.  Co.,  387  U.S.  397  (1967).  These  "common  carrier  obli- 
gations" now  codified  in  the  Interstate  Commerce  Act  arise  out  of  the 
public  nature  of  the  privately  owned  railroad  properties  (see,  discus- 
sion of  eminent  domain,  supra),  and  have  provided  the  shipping  public 
with  significant  meaningful  safeguards  from  arbitrar^^  and  discrimina- 
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tory  conduct.  Although  the  consumer  protection  afforded  b}'  this 
system  of  duties  and  Habihties  in  favor  of  the  rail  transportation  user 
grew  out  of  an  aggregation  of  railroad  economic  power  at  a  time  when 
railroad  technology  constituted  the  overwhelmingly  predominant  form 
of  transportation,  that  protection  continues  to  operate  in  the  present 
multimodal  climate  of  competition.  The  Interstate  Commerce  Act 
contains  a  fundamental  statement  of  common  carrier  obligation  in 
section  1(4),  but  the  details  of  the  basic  obligation  are  amplified 
throughout  the  statute. 

ANALYSIS    OF   PART   I    OF   INTERSTATE    COMMERCE   ACT!    APPLI- 
CABILITY   OF    PROVISIONS    TO    PIPELINES    AND    RAILROADS 

Below  is  a  digest  of  the  provisions  of  part  I  of  the  Interstate 
Commerce  Act.  Some  provisions  are  applicable  to  all  com- 
mon carriers,  while  others  are  applicable  only  to  common 
carriers  by  rail. 

Jurisdiction: 

Sec.  1(1)  (a) — Provides  that  the  provisions  of  Part  I 
of  the  act  shall  apply  to  common  carriers  engaged  in 
transportation  of  passengers  or  property  by  railroad. 

Sec.  1(1)  (b) — Similarly  provides  for  jurisdiction  over 
the  transportation  of  oil*  or  other  commodities,  except 
water  and  gas,  by  pipeline. 

Sec.  3(a) — The  term  ''common  carrier"  as  used  in  this 
part  shall  include  all  pipeline  companies. 
Duty — Applicable  to  all  common  carriers: 

Sec.  1(4) — Duty  ''to  provide  and  furnish  transporta- 
tion upon  reasonable  request   *  *  *  and  to  establish 
reasonable  through  routes  with  other  such  carriers  *  *  *" 
Justness  and  reasonableness  of  charges — A])plicable  to  all 
common  carriers: 

Sections  1(4),  1(5),**  and  1(6) — Rates,  fares,  charges, 
and  classifications  must  be  just  and  reasonable. 
Market  Dominance  provisions — applicable  to  railroads: 
Sec.  l(5)(b) — In  part,  states  that  "no  rate  shall  be 
found  to  be  unjust  or  unreasonable   *  *  *  unless  the 
Commission  has  first  found  that  the  proponent  carrier 
has  market  dominance.  *   *   *" 
Free  transjJortation  j^rohibited — applicable  to  all  common 
carriers — Sec.  1(7): 

Commodities  clause — applicable  to  railroads: 

Sec.  1(8) — In  pait,  states  that  no  railroad  may  trans- 
port "any  article  or  commodity,  other  than  tim- 
ber *  *  *,  manufactured,  mined,  or  produced  by 
it  *  *  *  exce})t  such  articles  *  *  *  intended  for  its 
use  in  the  conduct  of  its  business  as  a  common  carrier." 


♦Donartmcnt  of  Enerfry  Orjrnnization  Act,  Pub.  L.  No.  05-91.  91  Stnt.  565,  effortive 
Auk.  4.  1977,  trausferred  all  functions  of  the  I.C.C.  as  they  relate  to  the  transportation 
of  oil  by  pipeline. 

•♦Section  1(5)  (a)  does  not  apply  to  rail  carriers,  but  would  apply  to  pipelines.  Section 
1(5)  (b),  which  applies  only  to  rail  carriers,  also  requires  that  each  railroad  rate  must  be 
just  and  reasonable. 
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Duty  to  construct  and  operate  switch  connections;  ^^car 
service, ^^  defined,  character  oj  reciuired  car  service — applicable 
to  railroads — Sections  1(9) — 1(11)- 

Duty  oj  every  carrier  by  railroad  to  make  just  and  reasonable 
distribution  of  cars  for  transportation  of  coal  among  the  coal 
mines  served  by  it — api)licable  to  railroads — Sec.  1(12). 

Filing  of  car-service  rules — applicable  to  railroads — Sec. 
1(13). 

Rates  of  compensation  for  use  of  rail  freight  cars — applicable 
to  railroads — Sec.  1(14) (a). 

Existence  of  emergency;  routing  of  traffic;  carrier  compliance 
with  rail  service  orders — applicable  to  railroads — sections 
1(15)-1(17). 

Certificate  required  for  the  extension  or  construction  of  any 
additional  line — applicable  to  railroads: 

Sec.   1(18) — A  certificate  of  public  convenience  and 
necessity  must  be  issued  by  the  Commission. 
Discontinuance  and  abandonment  of  rail  service — applicable 
to  railroads: 

Sec.    la — A    certificate    of    public    convenience    and 
necessity  must  be  issued  by  the  Commission. 
Special  rates  and  rebated  prohibited — applicable  to  all  com- 
mon carriers: 

Sections  2  and  6(7) — Common  carriers  are  prohibited 
from  demanding  or  collecting  any  different  compensa- 
tion for  transportation  than  that  specified  in  their  tarifts. 
Undue  or  unreasonable  preference  or  advantage;  undue  or 
unreasonable   prejudice    or    disadvantage — applicable    to    all 
common  carriers : 

Sec.  3 — Prohibition  against  subjecting  any  shipper, 
locality  or  territory  to  any  undue  or  unreasonable  prej- 
udice or  disadvantage. 
Long  and  short  haul  charges — applicable  to  all  common 
carriers : 

Sec.  4(1) — Prohibition  against  charging  or  receiving 
''any  greater  compensation  in  the  aggregate  for  the 
transportation  ...  of  like  kind  of  property  for  a  shorter 
than  for  a  longer  distance  over  the  same  line  or  route 
in  the  same  direction,  the  shorter  being  included  within 
the  longer,  or  to  charge  any  greater  compensation  as 
a  through  rate  than  the  aggregate  of  the  intermediate 
rates.  .  .  ." 
Rates  reduced  to  meet  water  competition — applicable  only  to 
railroads' — Sec.  4(2). 

Pooling  of  freight  and  division  of  earnings  forbidden  except 
on  approval — applicable  to  all  common  carriers — Sec.  5(1) 
Consolidation  or  merger  of  carrier;  joint  acquistion,  lease,  or 
contract;  acquisition  of  control  of  two  or  more  carriers  by  a 
noncarrier,  or  of  one  carrier  by  one  already  in  control  of  a 
carrier — applicable  to  railroads,  express  companies,  sleeping 
car  companies,  motor  carriers  under  Part  II,  and  water 
carriers  under  Part  III — section  5(2)^ — (14). 


16 

Interest  in  competing  carrier  by  water  prohibited,  except  as 
provided  in  section  5  {17) — applicable  to  all  common  carriers — 
Sec.  5(15)-(17). 

Agreements  between  carriers  regarding  rates,  classifications , 
divisions,  allowances,  etc.,  or  rules  pertaining  thereto — appli- 
cable to  all  com.mon  carriers  except  railroads — Sec.  5a. 

Agreements  between  carriers  subject  to  Part  I — applicable 
only  to  railroads — Sec.  5b. 

Schedules  of  all  rates,  fares,  and  charges  must  be  open  to  the 
public — applicable  to  all  common  carriers — Sec.  6(1). 

Freight  carried  through  a  foreign  country — applicable  to  all 
common  carriers — Sec.  6(2). 

No  change  in  rates,  fares,  or  charges  can  be  made  unless 
notice  is  given  to  the  public  at  least  80  days  before  its  effective 
date,  except  where  the  Commission  by  rule  or  by  order  in  an 
individual  proceeding  provides  a  different  notice  period — 
applicable  to  all  common  carriers. 

Sec.    6(3)*    (The    Commission  has   provided    in   its 
regulations  that  tariffs  for  services  over  newlv  laid  pipe- 
lines may  be  filed  on  10  days;  notice  (49  CFR  1300.57)). 
Joint   tariffs    to    specify   participating   carriers;    copies    of 
traffic  contracts  and  arrangements  to  be  filed;  prescribed  form — 
applicable  to  all  common  carriers — Sections  6  (4) -(6). 

Rates,  fares,  and  charges  must  be  filed  and  published  in  ac- 
cordance with  the  provisions  oj  the  act — applicable  to  all 
common  carriers — Sec.  6(7). 

Freight  carriage  treated  as  continuous  unless  stoppage  in  good 
faith — applicable  to  all  common  carriers — Sec.  7. 

Liability  in  damages — applicable  to  all  common  carriers: 
Sec.  8 — Imposes  civil  liability  for  the  full  amount  of 
damages  caused  by  violation  of  any  provision  of  Part  I 
of  the  Act. 
Filing  of  complaints — applicable  to  all  common  carriers : 
Sec.  9 — Claimant  may  file  complaint  with  Commission 
or  sue  in  United  States  court. 
Penalties  for  violations   of  regulations — applicable   to   all 
common  carriers — Sec.  10. 

Interstate  Commerce  Commission;  Duties;  Complaints  to  and 
investigation  by  Commission — not  applicable — Sec.   12-13. 

Discontinuance  or  change  of  certain  operations  or  services — 
applicable  to  railroads — Sec.  13a. 

Reports  and  Decisions  of  Commission — not  api)licable — 
Sec.  14. 

Determination  of  rates,  routes,  divisions,  and  authority  to 
suspend — apj)licable  to  all  common  carriers: 

Sec.  15(1) — The  Commission,  after  full  hearing  upon  a 
complaint  or  on  its  own  initiative,  may  i)rescribe  the 
maximum,  minimiun,  or  precise  rate  if  the  rate  in  ques- 
tion is  or  will  be  unjust,  unreasonable,  unjustly  dis- 
criminatory, or  unduly  ])referential  or  prejudicial,  or 
otherwise  in  violation  of  the  act. 

vSec.  15(7) — Pending  the  hearing  and  decision,  the 
Commission  may  suspend  the  operation  of  the  tariff 
for  as  lonir  as  7  months. 
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Rule  of  ratemaking;  jactors  jor  consideration;  proceeding 
where  competition  oj  different  modes — applicable  to  all  common 
carriers — Sec.  15a. 

Orders  of  Commission  and  enforcement  thereof;  Commission 
procedure;  employees;  office  and  sessions — not  applicable 
Sections  16-19. 

Valuation  of  property  of  carriers — applicable  to  all  common 
carriers — Sec.  19a. 

Reports,  records,  and  accounts  of  carriers — applicable  to  all 
common  carriers — Sec.  20. 

Commission  approval  for  issuance  of  securities — applicable 
to  railroads,  and  by  section  214  to  motor  carriers  under 
Part  II — section  20a. 

AlodiUcations  of  railroad  financial  structures — applicable 
to  railroads — Sec.  20b. 

Railroad  equipment — applicable  to  railroads — Sec.  20c. 
Annual  Report  of  Commission — not  applicable — Sec.  21. 
Restrictions — applicable  to  all  common  carriers — Sec.  22. 
Mandamus;  Enlargement  of  Commission;  Safety;  Tax  Ex- 
emption,  Office  of  Rail  Public  Counsel;  Discriminatory  State 
Taxation;  Citation — not  applicable — Sections  23-29. 
In  contrast  with  railroads  and  other  general  commodity  carriers, 
slurry  pipelines  would  function  practically  only  as  a  single-commodity 
carrier  at  any  given  time,  although  solid  commodity  pipelines  other 
than  slurry  pipelines  lie  over  the  horizon  of  and  may  offer  limited 
multicommodity  potential. 

The  Interstate  Commerce  Commission  must  balance  the  rates  and 
service  requirements  of  general  commodity  carriers  in  a  manner  which 
not  onh^  recognizes  the  cost  of  providing  such  service,  but  also  effects 
a  complex  array  of  social,  economic,  and  ecological  objectives  suggested 
or  dictated  by  the  Congress  over  a  long  period,  e.g.,  urging  the  Com- 
mission to  set  rates  which  facilitate  the  movement  of  agricultural 
commodities,  the  Hoch-Smith  Resolution  of  1925,  or  recyclable  mate- 
rials in  section  204  of  the  Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976.  The  ad  hoc  promotion  of  a  duplicate  s^^stem  of 
carriage  for  a  particular  commodit}^  tends  to  limit  the  ability  of  the 
Commission  to  adjust  rate  and  service  levels  consonant  with  the  over- 
all objectives  of  the  national  transportation  policy  and  in  a  manner 
responsive  to  other  specific  policy  goals  established  by  the  Congress. 
Therefore,  the  Committee  believes  that  the  Federal  Government 
should  not  facilitate  the  development  of  any  projected  slurry  pipeline 
unless  its  economic  advantages  clearly  and  demonstrably  outweigh 
the  need  to  promote  the  overall  flow  of  commodities  in  interstate  com- 
merce afforded  by  the  application  of  the  national  transportation 
policy  and  the  Interstate  Commerce  Act  to  the  general  system  of 
common  carrier  railroads. 

The  Com  ittee  is  concerned  about  hasty  congressional  action  which 
might  promote  a  duplicate  transportation  system  with  narrow  and 
transitory  benefits,  though  the  system  be  contrary  to  the  interests  of 
consumers  and  supported  by  the  unnecessary  and  gratuitous  concen- 
tration of  economic  and  political  power  over  energy  systems,  water 
resources,  and  property  rights.  The  Congress  should  consider  that 
promotion   of   a   new   transportation   system   could   undermine    the 
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economic  basis,  and  thus,  the  practical  abihty  of  the  Commission 
to  require  raih-oads'  adherence  to  common  carrier  obUgations.  Similar 
Government  actions  have  already  undermined  the  Commission's 
ability  to  obtain  compliance  with  common  carrier  duties  by  the 
northeastern  and  midwestern  railroad  systems. 

C.   ABSENCE    OF    BENEFIT    TO    CONSUMERS 

Granting  the  power  of  eminent  domain  to  coal  slurry  pipelines 
might  be  justified  if  the  pipelines  would  benefit  the  consumers  of  elec- 
tric power  by  supplying  coal  transportation  at  a  substantialh^  lower 
cost  than  existing  modes. 

The  record  is  replete  with  assertions  by  pipeline  proponents  that 
such  cost  savings  would  accrue  to  consumers.  However,  the  OTA  was 
not  convinced.  The  OTA  examined  four  hypothetical  cases  in  which 
jnpelines  were  found  less  costh^;  in  the  other  two,  railroads  were  less 
expensive.  However,  it  was  made  clear  that  all  four  anal3^ses  were 
grounded  upon  assumptions  favorable  to  pipelines.^^  Thus,  the  fact 
that  pipelines  proved  less  expensive  in  only  two  of  the  hypothetical 
cases  speaks  more  for  uncertainties  than  certainties  associated  with 
any  possible  cost  advantages  of  pipelines.  Indeed,  in  testimony  before 
this  Committee's  Subcommittee  on  Transportation  and  Commerce, 
Governor  Peterson,  Director  of  OTA,  conceded,  in  response  to  a  ques- 
tion from  Representative  Skubitz,  that  the  uncertainty  was  so  great 
that  one  had  to  conclude  that  there  was  no  evidence  that  pipelines 
would,  in  fact,  be  cheaper  than  railroads. 

The  OTA  noted  that  ''ilreas  of  particular  uncertainty  include  future 
construction  costs  and  the  ap})ropriate  price  for  water."  ^^  Moreover, 
"the  range  of  uncertainty  associated  with  predictions  of  rail  and  pipe- 
line costs  in  a  given  case  is  often  as  great  as  the  difference  between 
them."  ^^2 

While  obvious  diflerences  hold  between  coal  slurry  pipeline  proposals 
and  the  Alaska  pipeline  project,  there  are  enough  simihirities  that 
the  monumental  cost  growth  encountered  in  the  Alaska  project  (its 
final  cost  was  more  than  seven  times  greater  than  the  original  estimate) 
counsels  extreme  caution.  In  this  respect,  it  is  noteworthy  that  the 
original  estimate  for  the  Wyoming- Arkansas  coal  pipeline  has  not 
been  revised  since  it  was  calculated  several  years  ago. 

More  importantly,  the  OTA's  examination  of  the  two  modes  raised 
significant  questions  about  the  cost  to  society  of  pipeline  use.  The 
OTA  noted  that  ''rail  rates  contain  an  element  of  fixed  system  costs  and 
losses  which  result  from  the  requirement  to  maintain  certain  unprofit- 
able services,  e.g.,  low  volume  branch  lines,"  and  that  "even  if  pipelines 
were  required  to  be  common  carriers  in  name  *  *  *  they  would  still 
behave  like  contract  carriers  in  practice  due  to  the  practical  requn-e- 
ments  imposed  by  *  *  *  then-  operation."  The  OTA  therefore  saw  "a 


30  Twolve  circumstances  were  listed  as  tending  to  favor  pipelines  They  are.  1.  UiRh  annual  volumes  of 
coal  to  be  shipped;  2.  Long  distances  to  be  traversed;  3.  High  anticipated  rates  ofuiflation;  4.  Low  leal 
merest  rates  5  Large,  closely  spaced  mines;  6.  A  secure  market  of  severallaige  customers  located  in  sucli 
a  wav  asto  permit  them  to  receive  coal  from  a  single  pipeline;  7.  Terrain  characteristics  favorable  to  pipe- 
h.^excavation  and  construction;  8.  Availability  of  sullicient  water  at  low  delivered  cost;  9  Low  cost  of 
electric  nower  for  nipeline  pumping  relative  to  that  of  diesel  fuel  for  railroad  locomotives  10.  Circuitous 
ran  route?Toor  trick!  or  other  conditions  unfavorable  to  railroads;  11.  luelficieut  rail  operatious.  lUCludmg 
short  or  slow  trains;  12.  Absence  of  a  parallel  navigable  waterway. 

»'  "A  Technology  Assessment,"  p.  61. 

K  Ibid.,  p.  16. 
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distortion  in  relative  rates,  permitting  selection  of  pipeline  transporta- 
tion in  some  cases  where  rail  represents  a  lesser  cost  to  society, "  ^''' 
To  the  extent  that  the  overall  cost  to  society  of  coal  transportation  by 
pipeline  is  greater  than  by  rail,  the  select  few  customers  of  tlu^  pipeline 
would  benefit  at  the  expense  of  the  rest  of  society. 

D.    ILLUSORY    COMPETITION 

Pipeline  proponents  also  contend  that  an  alteiTiative  means  of  coal 
transportation  is  needed  to  provide  a  competitive  discipline  over 
railroad  rates.  Given  the  operating  and  financial  characteristics  of 
pipelines,  this  argument  is  not  persuasive.  Pipelines  require  long  term, 
throughput  contracts,  signed  prior  to  construction,  as  a  financing 
vehicle  to  raise  money  for  construction.  Thus,  the  only  possible  com- 
petition with  railroads  would  occur  prior  to  the  execution  of  a  con- 
tract. Railroads,  which  have  not  been  permitted  to  offer  such  contracts, 
would  be  at  a  definite  competitive  disadvantage.  Once  a  contract 
had  been  executed  and  operations  begun,  there  would  be  no  further 
opportunity  for  railroads  to  capture  the  business  despite  achievement 
of  economies  or  efficiencies. 

In  this  connection,  the  OTA  warned  that,  under  the  long-term 
''take  or  pay"  contracts  typical  of  slurry  operations,  the  ''costs  of 
errors  in  judgment  will  probably  be  borne  largely  by  the  public  and  not 
necessarih^  the  utility  investors."  ^^  The  OTA  suggested  that  "regula- 
tory agencies  governing  utilities  should  scrutinize  long-term  contracts 
for  pipeline  transportation  with  great  care."  ^° 

E.  WASTEFUL  ALLOCATION  OF  WATER  RESOURCES  AND  OTHER  ADVERSE 
ENVIRONMENTAL    IMPACTS 

Pipelines  are  a  water-intensive  means  of  transporting  coal.  Each  ton 
of  slurried  coal  requires  1  ton,  or  250  gallons,  of  water.  A  single  pipe- 
line capable  of  carrying  25  million  tons  of  coal  per  year  would  drain 
more  than  6  billion  gallons  from  regions  where  water  is  already  scarce. 
On  a  local  scale,  in  particular,  these  demands  represent  lost  oppor- 
tunities for  other  water  uses.  As  the  OTA  report  states: 

*  *  *  The  Montana  pipeline  would  take  enough  water  to 
revegetate  about  3,000  acres  of  surface-mined  land  in  the 
coalstrip  area  in  1985.  If  all  the  water  for  the  four  pipelines 
carrying  74.5  million  tons  of  coal  per  3'ear  were  redirected,  it 
could  be  used  to  mine  160  to  220  million  tons  of  coal,  reclaim 
16,000  to  21,000  acres  of  surface-mined  land,  serve  up  to  10 
coal  gasification  plants  or  up  to  5  coal  liquefaction  facilities, 
or  provide  cooling  for  two  to  four  powerplants.^^ 

Moreover,  in  the  future,  as  the  OTA  noted,  pipelines  could  obtain 
water  "only  at  the  expense  of  growth  in  other  types  of  beneficial  con- 
sumptive use  in  the  area."  ^^  Clearly,  then,  pipelines  not  only  burden 
present  water  supplies,  but  obstruct  future  alternative  water  uses. 


M  Ibid.,  p.  17. 
3*  Ibid.,  p.  16. 
35  Ibid.,  p.  16. 
35  Ibid.,  p.  111. 

3"  "Task  Reports:  Coal  Slurry  Pipelines,"  vol.  II,  part  2.  Office  of  Technology  Assessment.  January  1978 
p.  169. 
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Blanket  Federal  promotion  of  slurry  pipelines  under  mines  the  public 
interest  in  failing  to  safeguard  not  only  water  resources  but  other  en- 
vironmental concerns  as  well.  The  adverse  impacts  of  construction,  the 
possibility  of  pipeline  rupture,  and  the  consequences  of  water  disposal 
at  the  receiving  end  also  are  of  concern. 

F.    COXCLUSIOX 

The  evidence  available  in  independent  studies,  most  notably  that  of 
the  Office  of  Technology  Assessment,  fails  to  establish  that  the  grant  of 
the  power  of  Federal  eminent  domain  for  coal  slurry  pipelines  is  in  the 
public  interest.  Pipelines  are  not  necessar}^  for  meeting  energy  trans- 
portation needs,  they  have  not  been  shown  to  provide  an  economic 
benefit  to  consumers  from  their  operations,  and  their  adverse  impact 
on  the  environment  outweighs  their  environmental  benefit. 

In  short,  the  Congress  is  being  asked  to  grant  the  power  of  Federal 
eminent  domain  to  the  builders  of  coal  slurry  pipelines  because  they 
cannot  build  pipelines  without  such  power.  While  this  contention 
may  be  true,  it  is  not  a  public  issue.  The  desires  of  entrepreneurs  do 
not  constitute  a  justification  for  special  governmental  favor,  absent  a 
showing  of  broad  public  benefit,  to  the  detriment  of  potential  competi- 
tors alread}^  in  the  field,  who  have  the  capability  of  providing  adequate 
services. 


II.  H.R.  1609  Provides  Neither  a  Comprehensive,  Nor  Rational, 
Nor  Equitable  Statutory  Scheme  of  Federal  Regulation 
FOR  Either  the  Development  of  Slurry  Pipelines  or  the 
Promotion  of  Coal  Transportation 

^  Apart  from  the  merits  of  the  case  for  eminent  domain,  the  introduc- 
tion of  coal  slurry  pipelines  through  government  promotion  holds  the 
potential  for  substantial  adverse  impact  in  a  number  of  areas.  The 
Committee  does  not  believe  that  H.R.  1609  adequately  addresses  these 
potentialities. 

Clearly,  the  development  of  a  coal  slurry  pipeline  industry  where 
none  existed  before  would  have  an  adverse  impact  upon  existing  modes 
of  coal  transportation.  Railroads  can  carry  most  of  the  coal  produced 
now.  Absent  coal  slurry  pipelines,  in  all  likelihood  railroads  would 
maintain,  and  probably  increase,  their  percentage  share  of  additional 
coal  produced.  Given  the  financial  problems  of  some  Midwestern 
and  Northeastern  railroads  traceable  in  large  part  to  their  low  traffic 
levels,  an  infusion  of  profitable  new  traffic  would  be  a  major  stimulus 
for  attaining  financial  stability. 

While  the  financial  success  of  private  companies  is  not  the  responsi- 
bility of  Congress,  the  continued  viability  and,  indeed,  revitalization 
of  the  national  railroad  S3'Stem  has  been  identified  as  a  matter  of 
important  public  interest.  The  Railroad  Revitalization  and  Regula- 
tory Reform  Act,  enacted  in  1976,  is  testimony  to  the  importance 
attached  to  the  maintenance  of  an  adequate  rail  network. 

a.    H.R.    1609    undermines    THE    COMMON    CARRIER  RAILROAD  INDUSTRY 
WHICH    SERVES    THE    ENTIRE    ECONOMY 

The  unit  train  movement  of  coal  is  the  most  efficient  and  economical 
method  now  used.  It  is  also  a  profitable  operation  for  a  railroad  be- 
cause it  allows  high  utilization  of  equipment  and  involves  large 
volumes  over  a  more  or  less  fixed  route  with  no  necessity  for  switching. 

Such  volumes  constitute  the  only  kind  of  traffic  suitable  for  coal 
slurry  pipelines.  To  the  extent  that  pipelines  are  successful,  it  would 
be  at  the  expense  of  the  existing  common  carrier  railroads.  The  traffic 
lost  by  the  rail  carriers  would  be  extremel}^  high  volume  movements, 
the  type  upon  which  the  railroads  now  depend  most  heavily  for  their 
revenues. 

The  loss  of  coal  traffic  could  deal  a  serious  blow  to  the  hopes  for 
survival  of  marginal  railroads.  All  railroads  have  high  fixed  costs, 
which  are  not  related  to  operations,  and  thus  do  not  vary  with  traffic 
volumes.  When  traffic  volumes  expand,  fixed  costs  are  spread  over  an 
increasing  number  of  traffic  units.  Consequently,  the  percentage 
assigned  to  fixed  costs  from  each  unit  is  smaller. 

Conversely,  when  traffic  shrinks,  fixed  costs  must  be  covered  by  a 
smaller  number  of  revenue  units,  with  a  higher  share  from  each.  The 
most  likely  result  of  this  shrinkage  is  an  increase  in  rates.  However, 
there  are  both  legal  and  economic  limits  on  increases  in  rail  rates. 
Traffic  diverted  by  rate  increases  offsets  opportunities  for  increased 
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revenues.  Thus,  additional  cost  reductions  are  also  achieved  partly 
b}'  reducing  service  or  deferring  expenses. 

The  OTA  found  that  ''any  reduction  in  revenue  [caused  by  pipe- 
lines] could  represent  a  threat  to  the  financial  health  of  a  particular 
railroad,"  ^^  and  that  ''diverting  traffic  rapidly  from  rail  after  substan- 
tial resources  have  been  invested  to  expand  service  would  clearly  have 
an  additional  adverse  impact  on  the  rail  industry."  ^^  Specifically,  the 
OTx\  concluded  that,  in  the  year  2000,  the  railroad  industry'  would  be 
deprived  of  $687.87  million  in  net  operating  revenues.  The  western 
railroads  alone  would  be  deprived  of  $628.3  million.  This  is  greater 
than  the  entire  industry's  net  operating  income  in  1977.  More  impor- 
tantly, when  these  losses  are  calculated  for  specific  railroad  companies 
most  affected  by  the  jjipelines,  the  results  are  clearly  ominous. 

For  example,  the  total  tonnage  carried  by  the  Rock  Island,  a 
bankrupt  railroad,  was  41.5  million  tons  in  1977.  For  the  Milwaukee 
Road,  another  bankru])t,  it  was  44.2  million  tons.  For  the  Chicago  and 
Northwestern,  a  marginal  road  looking  forward  to  new  coal  traffic, 
total  tonnage  was  75.7  million  tons.  The  pipeline  farthest  along  in  the 
])lanning  stage  would  move  25  million  tons  of  coal  annualh^  Using 
1977  figures,  this  traffic  would  increase  the  Rock  Island's  total  ton- 
nage hauled  b}^  60  percent,  the  Milwaukee's  by  44.2  percent,  and  the 
C.  &  NW's  b}'  33  percent.  And,  because  railroads  interchange  a  sig- 
nificant amount  of  long-haul  traffic,  it  is  likely  that  the  same  25 
million  tons  of  coal  would  improve  the  traffic  figures  of  more  than 
one  railroad. 

ONE  PIPELINE  COULD  MOVE  25  MILLION  TONS  OF  COAL  PER  YEAR. 

THREE  MIDWESTERN  RAILROADS  WOULD  HAVE  HAD  SUBSTANTIAL  INCREASES  IN  THEIR 
TOTAL  TRAFFIC  HAD  THEY  EACH  HAULED  25  MILLION  MORE  TONS  OF  COAL  IN  1977 


60% 
increase 


ROCK  ISLAND 


44.2% 
increase 


42 

illion 


MILWAUKEE  ROAD 


757 

million 
fons 


CHICAGO  & 
NORTH  WESTERN 


25  million  additional  Ions  of  cool 


Tolol  tons  (of  all  commodities)    liauled    in  1977 


»'  "A  Technology  Assessment,"  p.  17. 
«» Ibid.,  p.  18. 
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Fears  have  already  been  expressed  in  Congress  and  in  the  a(hnin- 
istration  that  the  Midwest  rail  system  may  be  on  the  ver^^e  of  repeatini^ 
the  experience  of  the  Northeast  with  attendant  Government  inter- 
vention at  substantial  cost  to  the  taxpayer.  Traffic  losses  broiiirht 
about  by  diversion  of  coal  traffic  to  slurry  pi])lines  could  brini;  addi- 
tional bankru])tcies  in  the  Midwest.  In  order  to  preserve  essential 
rail  services,  the  Congress  could  be  forced  to  consider  sweeping  rem- 
edies, including  nationalization  of  the  rail  system,  to  insure  con- 
tinued rail  service  in  the  public  interest.  At  the  very  least,  it  is  probable 
that  increased  Federal  financial  assistance  would  be  necessary  to 
maintain  the  viability  of  railroads  that  could  have  been  made  finan- 
cially^ healthy  by  increased  coal  traffic. 

Such  a  large  diversion  of  business  from  any  industry  would  have  a 
significant  economic  impact,  but  for  the  railroad  common  carrier 
system,  the  impact  could  be  devastating  because  of  that  industry's 
low  rate  of  return  on  investment.  The  following  table  indicates  the 
railroads'  return  on  investment  as  compared  to  other  industries: 
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RATE  OF  RETURN  ON  NET  WORTH- 
LEADING  CORPORATIONS 
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Soutc*:   Citibank  (formerly  flrat  Hatlenal  City  lank  of  New  Tork).  Monthly  Economic  Letter,  April  1977. 


Ccoolalc*  and  Plnanc*  Dept.,  AAI 
Jmm  16.  1977 


25 

One  benchmark  for  f]:an^ino:  the  adequacy  of  working:  capital  levels 
for  the  railroad  industry  is  cited  in  a  rej)ort  ])reparcd  by  tlie  First 
National  (/ity  Bank  for  the  Senate  Commerce  Commit  tee. ''^  Tliis 
report  sets  forth  several  sets  of  criteria  and  target  levels  which  would 
indicate  a  'Viable"  railroad  from  the  standpoint  of  capital  markets. 
First  National  City  Bank  sets  forth  one  criteria  for  liquidity  adequacy 
as  being  a  current  ratio  of  1.8  percent.  The  report  notes  that, ''.  .  .  per- 
formance below  these  ranges  may  allow  access  to  the  debt  market,  but 
only  at  a  relatively  high  interest  cost."  ^^  The  industry  is  currently 
far  below  this  standard. 

In  1977,  the  current  ratio  for  the  industry  was  l.lX,  as  can  be  seen 
by  dividing  1977  current  assets  of  $5,936.6  million  by  the  current 
habillties  of  $5,389.8  million. 

In  order  to  achieve  a  current  ratio  of  1.8X  at  1977  current  liabihty 
levels,  current  assets  would  need  to  be  at  a  level  of  1.8  times  current 
liabilities,  or  $9,701.6  million.  Thus,  working  capital  needs  are  $3,765 
million  above  current  levels. ^^  For  the  last  12  months,  the  railroad 
industry's  return  on  investment  has  been  even  lower — approximately 
0.4  percent.  With  such  a  low  rate  of  return  on  investment,  a  significant 
capital  shortfall  exists  with  respect  to  the  purchase  of  necessary  equip- 
ment and  improvements  of  fixed  rail  facilities.  It  is  important  to 
keep  it  mind  that  the  capital  shortfall  will  have  to  be  made  up  either 
from  increased  profits  in  the  industry  or  from  some  other  source  such 
as  Government  subsidy. 

Various  estimates  of  the  railroad  industry's  capital  needs  have 
been  made  in  recent  years  by  the  industry',  the  Interstate  Commerce 
Commission,  the  Department  of  Transportation,  and  others.  While 
each  of  these  studies  has  employed  somewhat  different  sets  of  assump- 
tions involving  base-year  cost  levels,  future  traffic  levels,  inflation 
rates,  and  productivity  gains,  as  well  as  service  lives  of  equipment 
and  facilities,  all  have  concluded  that  the  existing  level  of  capital 
expenditures  falls  far  short  of  the  industry's  capital  needs,  despite  the 
growth  in  such  expenditures  in  recent  years. 

The  following  table  summarizes  the  capital  needs  estimates  by 
major  expenditure  category  and  provides  a  comparison  with  average 
spending  levels  in  1976  dollars  for  the  most  recent  two  years  of  these 
categories : 


40  A  Capital  Market's  Analysis  of  the  Final  System  Plan,  First  National  City  Bank,  September  1975. 
*i  Ibid.,  p.  7. 

«  Exhibit  I,  p.  22.  See  also  Exhibit  II,  Schedule  A,  U.S.  Summary,  line  22.  Ex  Parte  290,  September  28, 
1977. 
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SUMMARY  OF  RAILROAD  CAPITAL  REQUIREMENTS  AND  ACTUAL  CAPITAL  SPENDING 
[In  millions  of  dollars] 

Estimated  annual  requirements 
Current  outlays (at  1976  cost  levels) 

19771  1976  Average  DOT 

estimated  actual  1976-77  DOT  per- 

expendi-  expendi-  expendi-  base  formance                               ICC 

Item                                    tufes  tures  tures  ASTRO           level  level    ASTRO  II        XP-271 

A.  Equipment  total $1,623        $1,348        $1,486        $3,991        $3,938        $4,086        U  539         $2,835 

i.  Nev^  and  rebuilt  cars-'.  817  881  849         2,779         2,810         2  528         2  703  Vm 

2.  New  and  rebult  ioco- 

motives- 432  220  326  890  840  1,029  836  689 

3.  Otner  equipment  and 

£)etterments- 374  247  311  322  288  529  0  213 

B.  Fixed  plant' 708  550  629  1,257  1,222         2,392  927  723 

C.  Total- -        27331  1,898         2,115         57248         5J60         6,478         4,465  3,558 

'  Equipment  expenditurss  in  1977  restated  to  a  1976  dollar  level  by  the  use  of  the  Bureau  of  Labor  Statistics  Index  for 
Railroad  Equipment.  Fixed  plant  expenditures  deflated  by  the  wholesale  price  index. 

-  Breakdown  of  equipment  expenditures  estimated  from  railroad  annual  reports  (R-1)  and  AAR  CSD  data.  Includes  all 
equipment  acquired,  whether  by  lease  or  purchase. 

3  Estimated  requirements  for  fixed  plant  include  allowance  for  track  additions  and  betterments.  Current  outlays  include 
track  additions  and  betterments. 

This  table  shows,  that  recent  investments  in  freight  cars  have 
been  approximately  one-hall"  the  levels  determined  by  any  of  the  needs 
studies,  and  less  than  one-third  of  the  higher  estimates.  Investment  in 
new  and  rebuilt  locomotives  was  less  than  one-half  of  the  lowest 
estimated  needs  and  but  a  third  of  the  hiiiher  projections.  Total 
equipment  investment,  including  betterments,  has  averaged  only  52 
percent  of  the  lowest  estimate  of  the  industry's  capital  needs.  Fixed 
jilant  investment,  excluding  track,  has  also  been  at  levels  generally 
far  below  the  needs  estimates. 

On  balance,  the  industry's  capital  expenditures  in  the  past  2  years 
are  less  than  one-half  those  seen  necessar}^  to  provide  adequate  rail  freight 
service  in  the  long  term  by  either  the  ASTRO  studies  or  the  DOT 
projections  with  shortfalls  ranging  from  $2.3  billion  to  $4.4  billion 
depending  on  the  assumptions  applied.  Even  under  the  most  con- 
servative assumptions  used  in  the  Commission's  Ex  Parte  271  esti- 
mates, which  contemj)late  onl}^  modest  needs  for  expanding  fixed 
])lant  investments  and  make  no  attempts  to  reduce  the  amount  of 
overage  equipment,  there  is  a  $1.4  billion  shortfall. 

In  short,  the  industry's  capital  requirements  far  outstrip  its  current 
financial  ability.  The  j)recipitate  increase  in  the  gap  between  the 
industry's  retained  funds  and  capital  spending  in  the  past  years, *^ 
the  persistent  growth  in  equii)ment  debt,  equipment  rentals  and 
fixed  charges, ^^  the  decline  in  the  coverage  of  fi.xed  charges  "^^  and  total 
inability  of  current  cash  flow  to  finance  higher  levels  of  capital  spend- 
ing are  further  evidence  that  the  Nation's  railroads  cannot  hope  to 
aj)proach  desired  levels  of  capital  investment  without  major  improve- 
ments in  earnings.  In  fact,  current  financial  indicators  suggest  that  the 

*■•  ThoavoraRo  annual  Rap  bolwoon  rolaino.i  funds  and  capilal  tnpciuiiluios  for  the  pasi  :i  yoar.s  was  $1,260.7 
■niillion.  ThisdoCicicncy  roachod  a  rocord  IiIkIi  of  $1,.")7I.<»  million  in  I'.'TT. 

•*♦  Equipment  dol)t  reached  a  record  of  $5.4  l)illion  at  year-end  l!»76,  the  latest  year  for  which  data  are  avail- 
able. CExhihil  I,  p.  21.)  K(|uipment  rentals  have  exceeded  $1  l)illion  in  each  of  the  past  4  years  and  reached 
an  all-trme  high  of  $1..'}  billion  in  li>77,  and  fixed  and  continRent  interest  chargtis  totalled  $704.0  million,  also 
a  Mf^v  hiph. 

*'•  Th>'  "coveraRe  ratio"  has  eroded  significantly  since  1966.  The  1977  ratio  of  1.72  is  only  slightly  belter  than 
the  1.44  calcrilaLiou  for  l'.i75. 


partial  gains  of  the  past  year  in  maintenance  and  capital  spendint^ 
cannot  be  sustained  much  lon£i:er  without  higher  earnings  or  substantial 
Government  subsidy. 

The  integrated  nature  of  the  raih-oad  industry  requires  that  one 
view  it  as  a  totality  when  considering  the  need  for  ca[)ital  investment. 
Freight  cars  purchased  bv  one  raih'oad  travel  over  all  railroads. 
Lack  of  track  improvements  on  one  railraod  jeopardizes  the  adecpiacy 
of  service  for  all  railroads.  Busiiiess  opportunities  for  those  railroads 
which  originate  freight  depend  uj)on  good  ])erformance  by  those 
railroads  which  must  handle  the  freight  before  it  reaches  its  termina- 
tion point.  Consequently  the  economic  well-being  of  railroads  in  one 
region  of  the  country  has  a  direct  relationship  to  the  economic  well- 
being  of  railroads  in  other  regions  of  the  country. 

It  is  instructive  to  review  the  industry's  performance  in  the  ac- 
quisition ol  railroad  cars  and  locomotives  as  compared  to  the  suggested 
annual  acquisition  proposed  by  various  studies  of  the  railroad  in- 
dustry's needs.  The  following  table  shows  that  the  lowest  of  these 
estimates  for  freight  cars  is  nearh'  twice  the  average  installation  rate 
of  recent  years  : 

COMPARISON  OF  ACTUAL  FREIGHT  CAR  INSTALLATIONS  WITH  STUDY  REQUIREMENTS 

Average 

annual  Average 

installations  annual  cost 

indicated  at  1976  prices 

Study                                                                                                                                by  study  (millions) 

1.  ASTRO  112,126  $2,779 

2.  DOT— National  transportation  study; 

Base  level 113,375  2,810 

Performance  level 102,000  2,528 

3.  ASTRO  II .,.  98,691  2,703 

4.  ICC  Exparte271 73,144  1,933 

Actual  installations:  » 

1977 29,478  817 

1976 31,757  881 

Average  1970-77 ^ 38,457  1,054 

1  Installations  include  all  equipment  acquired  bv  class  I  roads,  whether  by  purchase  or  lease.  Costs  are  weighted  to 
reflect  average  costs  of  new  cars  and  rebuilt  cars  installed. 

Figures  showing  actual  acquisitions  of  railroad  locomotives  are 
likewise  far  below  those  indicated  as  being  necessary  under  the  various 
studies : 

COMPARISON  OF  ACTUAL  LOCOMOTIVE  INSTALLATIONS  WITH  STUDY  REQUIREMENTS 


Study 

Average 
annual  in- 
stallations 
indicated 

Average 

annual  cost 

at  1976  prices 

(millions) 

1.  ASTRO 2,002  $391 

2.  DOT— National  transportation  study: 

Base  level 1,888  840 

Performance  level 2,  313  1,  029 

3.  ASTRO  II 1,978  836 

4.  ICC  Ex  parte  271  1 1,623  689 

Actual  installations:  - 

•1977 970  432 

1976 543  242 

Average  1973-77 989  440 

1  Includes  USRA,  FSP  projection  for  ConRail. 

-  Excludes  Amtrak  and  Auto-Train.  Installations  include  all  locomotives,  new  and  rebuilt,  whether  acqu'red  by  purchase 
or  lease. 
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Because  of  the  interdependency  of  railroads,  shortcomings  in  the 
inventor}'  of  freight  cars  and  locomotives  of  one  railroad  afl'ect  others. 
Similarly,  the  entire  system  is  affected  when  a  major  diversion  of 
business  occurs,  such  as  that  which  could  be  lost  by  the  creation  of 
coal  slurry  pipelines. 

The  Federal  Government  has  becomiC  involved  in  the  capital  short- 
fall problem  of  the  railroad  industry  in  a  number  of  ways.  The  enact- 
ment of  the  Rail  Passenger  Service  Act  of  1970,  which  created  Amtrak, 
was  an  effort  to  free  some  $256  million  lost  annually  b}^  the  railroad 
industry  on  intercity  rail  passenger  service.  The  4-R  Act,  enacted 
February  1976,  provided  $2.1  billion  for  the  operation  of  railroads  in 
the  Northeast  (ConRail),  $1.7  billion  for  development  of  a  Northeast 
corridor,  $1  billion  in  loan  guarantees,  and  one-half  billion  dollars  for 
redeemable  preference  shares.  In  addition  the  4-R  Act  attempted  to 
decrease  a  capital  shortfall  for  the  industr}^  by  permitting  greater 
pricing  flexibility  and  by  reducing  the  regulatory  timelag. 

Sections  504  and  901  of  the  4-11  Act  specifically  recognized  that 
the  need  for  future  Federal  assistance  would  be  great.  Those  sections 
mandated  a  comprehensive  study  by  the  Secretary  of  Transportation 
in  order  to  quantify  the  extent  of  capital  shortfall.  These  studies  are 
jDresently  under  review  by  the  Department  of  Transportation. 

To  the  extent  that  coal  slurry  ])ipelines  de])rive  railroads  of  the 
opportunity  to  increase  their  coal  hauling  business,  an  opportunity 
is  lost  by  the  railroad  industry  to  close  the  gap  between  its  capital 
needs  and  capital  available  for  investment.  Ironically  the  overall 
shortfall  of  investment  capital  in  the  railroad  industry  does  not  reduce 
the  industry's  ability  to  raise  the  capital  to  take  advantage  of  increased 
coal  business.  Investor  confidence,  which  is  essential  to  raising  capital, 
will  be  high  if  the  industry  has  a  reasonable  expectation  of  increasing 
this  particular  line  of  business. 

The  advent  of  slurry  pipelines  could  impose  still  another  financially 
damaging  situation.  Common  carrier  requirements  could  force  a  rail- 
road to  provide  service  to  a  facility  which  has  been  committed,  under  a 
long-term  contract,  to  the  use  of  a  pipeline  yet  under  construction. 
A  railroad,  or  railroads,  would  be  required  to  invest  in  the  route  to 
move  coal  which  later  would  be  lost  to  a  completed  slurry  pipeline. 

Certainly,  railroads  in  such  a  position  would  seek  to  avoid  commit- 
ing  any  funds  not  absolutely  required.  But  some  expenditures 
and  some  achhtional  employment  could  not  be  avoided.  Any  moneys 
expended  on  such  service  would  be  essentially  lost  when  the  pipeline 
began  operations.  By  the  same  token,  employees  hired  in  connection 
with  such  service  would  be  laid  off. 

B.   H.R.  1609  THREATENS  EMPLOYMENT  STABILITY 

To  expand  upon  the  latter  point,  a  large  infusion  of  new  coal 
traffic  certainly  would  result  in  a  substantial  increase  in  employees 
by  railroads.  Similarly,  the  introduction  of  slurry  pipelines  would  be 
very  likely  to  have  adverse  effect  on  rail  employment. 

The  report  by  the  Office  of  Technology  Assessment  concluded  that 
railroad  employment  losses  in  the  West  would  ro])rescnt  ''more  than 
6  percent  of  the  potential  railroad  labor  force  for  that  region  in  1995 
and  2000."  Such  a  reduction  in  emj)loyment  becomes  even  more 
dramatic  when  one  takes  into  account  OTA's  conclusion  that  tlie 
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overall  level  of  railroad  employment  is  predicted  to  renuiin  n;lativ(;ly 
constant  at  a  level  of  about  362,000.  Therefore,  the  flexibility  to  trans- 
fer affected  employees  would  be  severely  limited.  Implementation  of 
the  enactment  of  H.R.  1609  by  the  construction  and  full  utihzation 
of  pipelines  could  result  in  the  layoff  of  some  12,800  employees  and 
the  loss  of  almost  16,000  jobs  in  the  railroad  industry. 

The  level  of  em|)lo3nnent  in  tlie  I'uili'oad  industry  luis  declined  IVom 
1.2  million  employees  in  1950  to  about  5(M),0()0  at  the  pi-esent  tinu^ 
OTA  extiinates  that  the  number  of  railroad  em))loyees  will  dwindle 
to  a  baseline  of  about  362,000  by  1985.  This  fii>ure  is  based  upon  as- 
sumptions which  are  not  identified  b}^  the  OTA  report.  While  tlie 
Committee  is  of  the  view  that  this  decline  in  employment  is  not  in- 
evitable, ^ven  a  broad-rangino^  program  for  the  rehabilitation  of 
railroads  throughout  the  United  States,  the  construction  of  the  ])ijje- 
lines  will  operate  to  aggravate  this  decline  and  will  weaken  the  lail- 
road  industry  at  a  time  when  it  requires  the  kind  of  Government 
suj)])ort  sui)])lied  to  other  transportation  modes. 

The  OTA  report  indicates  that,  viewed  from  the  ])erspective  of  em- 
})loym8nt,  enactment  of  H.R.  1609  would  not  onl}^  cause  la^^off  up  to 
6  percent  of  the  railroad  labor  force  but  would  result  in  a  ripple  iiu- 
])act  upon  related  industries,  resulting  in  the  overall  employment  of 
fewer  peo]jle,  As  concluded  by  OTA,  'Tn  the  long  run,  however,  both 
direct  and  multiplier  effects  indicated  that  railroads  woidd  ])rovide 
more  jobs  than  ])ipelines  because  the  former  generate  more  s])ending 
and,  in  terms  of  operating  requirements,  are  more  labor  intensive."  -^' 

While  the  report  indicates  that  from  1980  to  1990  ])i])eline  con- 
struction would  |)rovide  more  jobs  than  the  railroads,  based  upon  an 
assumption  that  pipelines  will  reduce  the  need  for  rehabilitation  of 
the  track,  roadbed,  and  facilities  of  coal-carrying  railroads,  after  1990 
the  reverse  would  be  true.  The  type  of  job  created  by  pij^eline  con- 
struction would  be  temporary  and,  therefore,  unlike  employment 
opportunities  in  the  railroad  industry,  would  not  contribute  to  the  long- 
term  economic  well  being  of  tlie  communities  affected  by  the  construc- 
tion. Conversely,  in  the  long  run,  the  coal  slurry  pipeline  ])roject 
would  contribute  to  the  economic  instabilit}"  of  these  communities  pre- 
cisely because  of  its  transitory  ''boom"  effect.  The  railroad  job,  on 
the  other  hand,  is  more  stable  in  nature  and  contributes  substantially 
to  the  economic  stability  of  the  communities  proximate  to  the 
right-of-way. 

Unlike  other  legislation  enacted  in  recent  years  which  indicated  a 
likelihood  of  adverse  effects  to  particular  groups  of  employees,  H.R. 
1609  makes  no  provision  to  protect  the  interests  of  those  employees 
whom  it  may  effect.  The  Interstate  Commerce  Act,  the  Urban  Mass 
Transportation  Act  of  1964,  the  High-Speed  Ground  Transportation 
Act,  the  Rail  Passenger  Service  Act  of  1970,  the  Regional  Rail 
Reorganization  Act  of  1973,  the  Railroad  Revitalization  and  Regula- 
tory Reform  Act  of  1976,  the  so-called  "Redwoods"  law,  as  well  as  a 
number  of  other  laws  enacted  within  the  past  15  years,  each  provides 
for  a  fair  and  equitable  arrangement  to  protect  the  interests  of  em- 
ployees affected  by  the  application  of  its  provisions. 


46  "X  Technology  Assessment,"  p.  94. 
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The  OTA  concludes  that  12,800  raih'oad  employees  will  be  im- 
eini^loyed  as  a  result  of  the  j^roposed  pipeline  construction.  That  con- 
clusion would  appear  to  be  a  sufficient  ground  for  enactment  of  provi- 
sions protecting-  the  interests  of  employees  affected  thereby. 

It  is  the  view  of  the  Committee  that  use  of  the  provisions  of  H.R. 
1609  or  similar  legislation  should  be  conditioned  upon  acceptance 
by  the  benefiting  party,  usually  a  company  desiring  to  operate 
a  coal  sluny  ])ipeline,  of  a  formula  of  protection  of  the  interests  of 
employees  which  the  pipeline's  use  may  affect.  The  Secretary  of 
Labor  has  had  extensive  experience  in  the  formulation  and  applica- 
tion of  such  formulas. 

H.R.  1609  should  require  a  ])erson  who  will  use  and  benefit  from  its 
j)rovisions  to  agree  to  be  financially  responsible  to  the  ap])licant  of  a 
formula  ])rotecting  the  interests  of  employees  harmed  by  such  use.  A 
formula  providing  that  ])rotection  should  be  designed  by  the  Secretary 
of  Labor  for  eacli  a])j)lication  and  applied  by  him  to  each  a])])licant. 
The  levels  of  j)rotection  provided  by  the  Secretary  should  be  no  less 
than  those  now  in  effect  in  the  formulas  develoi)ed  under  the  provisions 
of  the  various  acts  noted  above,  such  as  the  so-called  ''New  Orleans 
Conditions"  develo])ed  by  the  Interstate  Commerce  Commission 
under  section  5(2) (f)  of  the  Interstate  Commerce  Act;  the  Amtrak 
or  ''Appendix  C-1"  protection  developed  by  the  Secretary  of  Labor 
under  section  405  of  the  Rail  Passenger  Service  Act  of  1970;  and  the 
so-called  "section  13(c)  agreements"  developed  under  the  auspices 
of  the  Secretar}-  of  Labor  pursuant  to  section  13(c)  of  the  Urban 
Mass  Transj)ortation  Act.  A  particular^  attractive  feature  of  these 
protective  arrangements  is  that  they  are  designed  to  be  utilized  only 
if  they  are  needed;  otherwise  they  remain  dormant. 

C.    H.R.    1609    DISREGARDS    CONSUMER    INTERESTS 

The  Public  Works  and  Transportation  Committee's  version  of 
H.R.  1609  provides  for  a  certificate  of  public  convenience  and  necessity 
to  be  granted  by  the  Secretar}^  of  the  Interior  on  his  fincUng  that  the 
project  is  "in  the  national  interest."  Seven  supplemental  but  not 
necessarily  governing  findings  are  also  specified,  in  which  concurrence 
in  three  is  required  of  the  Secretary  of  Transportation  and  the  Inter- 
state Commerce  Commission. 

However,  a  significant  defect  in  the  legislation  is  that  none  of  the 
criteria  given  is  either  manchitory  or  controUing.  The  Secretary  could 
issue  a  certificate  even  if  he  found  that  substantially  all  criteria  were 
not  met.  By  the  same  token,  the  nonconcurrence  of  other  agencies  in 
the  three  standards  which  they  are  to  consider  would  be  meaningless 
if  the  Secretary  concludes  that  the  national  interest  woidd  nonetheless 
be  served. 

In  short,  the  ultimate  decision  on  certification  is  essentially  discre- 
tionary with  the  Department  of  the  Interior,  an  agency  which  does 
not  possess  ex])ertise  in,  or  jurisdiction  over,  complex  trans])ortation 
matters.  It  would  be  more  reasonable  for  certification  authority  to 
reside  in  the  Interstate  Conmierce  Commission,  the  agency  must 
experienced  in  the  regulation  of  trans])ortation  and  in  the  examination 
of  relevant  issues  sui-rounding  market  entr}'. 
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In  this  regard,  it  is  interesting  to  note  the  oj)|)ositi()n  of  conl  slurry 
l)il)ehne  proponents  to  delegation  ol"  certification  jurisdiction  to  the 
Conniiission.  This  opposition  apj)arently  is  based  on  the  fear  that  tlie 
Commission  would  be  hesitant  and  unduly  cautious  in  granting  au- 
thority that  would  spawn  a  new  transportation  inchistry  in  competition 
with  other  modes  over  which  it  exercises  regulatory  jurisdiction.  It  is 
noteworthy,  however,  that  pi-ior  to  the  enactment  of  the  Motoi- 
(Carrier  Act  of  1935  (Part  II  of  the  Interstate  Commerce  Act),  motor 
carriers  also  opposed  certification  jurisdiction  in  the  Commission  for 
identical  reasons.  In  retrospect,  the  fears  of  the  motor  carriers  have 
proved  groundless,  as  is  borne  out  by  the  subsequent  proliferation  of 
regulated  trucking  companies  and  concomitant  development  of  a 
vigorous  motor  carrier  industry.  The  Commission  has  hardly  been 
over})rotective  of  one  mode  of  transj)ortation  in  the  exercise  of  its 
certification  authority  over  another. 

Significant  also  is  the  fact  that  when  an  amendment  to  i)lace  certi- 
fication jurisdiction  over  coal  slurry  pipelines  in  the  Commission  was 
offered  in  the  Committee  on  Interior  and  Insular  Affairs,  it  was  re- 
jected on  parliamentary  grounds.  Thus,  that  committee  never  con- 
sidered merits  of  an  approach  which  would  jilace  regulation  of  all 
aspects  of  comj^eting  transportation  modes  in  one  agency  under  the 
umbrella  of  the  National  Transportation  Policy.  Similarly,  the  Com- 
mittee on  Public  Works  and  Trans])ortation,  which  clearly  has 
jurisdiction  in  this  area,  also  failed  to  consider  this  com])rehensive 
approach. 

Consideration  of  a  ])etition  for  a  certificate  should  involve  a  quasi- 
judicial  process  with  an  oj)|)ortunity  for  all  affected  parties  to  be 
heard.  Approval  should  hinge  u])on  controlling  judgments  that  existing 
modes  either  cannot  provide  the  needed  service  or  that  existing 
modes,  all  factors  considered,  cannot  provide  the  service  as  econom- 
ically as  a  coal  slurry  pipeline. 

Section  5(a)  directs  that,  in  determing  an  ap])licant's  status  as  a 
common  carrier,  the  Secretary  shall  consider  contracts  for  the  carriage 
of  coal  which  are  in  existence  or  proposed  as  of  the  date  of  the  appli- 
cation for  certification.  This  language  implicitly  approves  the  ''take 
or  pay"  contract  for  the  carriage  of  coal  and  means  that  pi])eline 
promoters  would  be  authorized  to  make  their  contracts  before  they 
attain  even  the  nominal  common  carrier  status  contemplated  by  the 
bill.  Such  contracts  would  be  executed  as  a  means  of  financing  con- 
struction before  any  regulatory  authority  would  have  jurisdiction 
over  either  the  cost  of  trans])ortation  or  the  electric  rates  which  would 
result. 

A  utility  which  enters  into  a  30-year  contract  for  pipeline  delivery 
of  coal  is  calculating  that  it  will  use  the  specified  amount  of  coal 
agreed  upon  for  the  entire  period  of  the  contract.  The  contract  pro- 
hibits use  of  better  methods  of  transporting  coal  which  might  become 
available. 

Because  of  fuel  cost  passthrough  provisions,  the  utility  would  not 
be  risking  its  money,  but  that  of  its  customers.  H.R.  1609  makes  no 
provision  for  the  protection  of  utility  customers  in  the  event  that 
pipeline  transportation  should  prove  more  expensive  than  other  modes 
after  a  contract  is  in  effect.  As  noted,  there  is  no  guarantee  that 
existing  cost  estimates  will  be  accurate.  The  Alaska  pipeline   case 
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suggests  gross  uncertainties  may  exist.  Thus  construction  cost  escala- 
tions may  contribute  heavily  to  the  pass-through  costs  to  utihty 
ratepayers. 

Nor  is  there  adequate  provision  to  assess  the  impact  of  the  loss 
of  coal  traffic  upon  the  noncoal  users  of  railroad  service.  The  OTA 
found  that,  at  the  ver}^  least,  ''the  most  probable  effect  *  *  *  will 
be  a  lessening  of  the  present  rate  of  decline  in  average  tariffs  *  *  *  "  47 
The  probabilit}'  that  railroads  would  be  forced  to  raise  rates  for 
remaining  shippers,  including  coal  shippers,  indicates  that,  even 
if  pipelines  delivered  coal  more  economicalh'  than  railroads  to  a 
certain  few  large  customers,  the  loss  of  the  profitable  traffic  di- 
verted by  pipeline  operations  would  result  in  higher  overall  trans})orta- 
tion  costs  for  a  variety  of  commodities.  These  increased  transportation 
costs  would,  in  turn,  be  reflected  in  the  prices  of  such  commodities. 
Thus,  for  instance,  diversion  of  large  volumes  of  coal  traffic  from  a  rail- 
road in  a  western  region  serviced  by  a  coal  slurry  pipeline  could  result 
in  increased  transportation  costs  for  grain  and  beef  shipments  to  the 
Midwest.  These  costs  would  be  reflected  in  higher  food  prices  charged 
to  consumers  in  the  Midwest  and  the  East. 

Section  5(b)(5)  of  H.R.  1609  purports  to  take  into  account  the 
impact  of  slurry  pipelines  on  existing  modes.  However,  as  written, 
the  section  would  measure  the  impact  of  a  single  pipeline  upon  the 
entire  rail  mode.  It  is  unlikely  that  a  single  pipeline  could  substantially 
impair  the  health  of  the  rail  industry  as  a  whole.  As  has  been  noted,  it 
is  more  likel}^  that  a  single  pipeline  might  force  a  parallel  railroad  or 
railroads  into  reorganization  and  bankruptc}^  thus  depriving  shi])pers 
of  numerous  products  of  essential  services. 

Similarly,  section  5(b)  (6)  does  not  adequately  describe  the  standards 
for  computing  rail  and  pipeline  rates  in  the  consideration  of  a  petition 
for  a  certificate  of  public  convenience  and  necessity.  For  instance, 
fair  and  accurate  comparison  should  consider  the  total  movement  of 
coal  by  pipeline  to  all  users,  wherever  located,  and  not  simply  the 
transportation  of  coal  to  users  located  at  the  terminus  of  the  main 
pipeline.  If  distribution  of  pipeline-delivered  coal  to  other  users,  by 
j)ipeline  or  other  mode,  is  required,  the  total  cost  of  the  move  is  in- 
creased. As  previously  indicated,  the  mere  introduction  of  pipelines 
could  result  in  an  increase  in  rail  rates.  If  pipelines  are  the  cause  of 
such  increases,  then  properly  such  increases  should  be  weighed  seri- 
ously in  considering  the  merits  of  an  application  for  a  certificate. 

D.    H.R.    1609    REPRESENTS    SPECIAL    INTEREST    LEGISLATION 

Il.R.  1609,  in  its  present  form,  would  grant  favors,  in  one  case 
amounting  to  a  substantial  indirect  subsidy  for  private  developers  of 
coal  slurry  pipelines.  These  favors,  which  are  not  enjoyed  by  other 
modes  of  transportation,  would  be  proff'ered  to  the  developers  by 
Congress  in  two  forms:  (1)  granting  the  power  of  Federal  eminent 
domain;  and  (2)  enabling  the  developers  to  negotiate  long-term  ''take 
or  l)ay"  ('ontracts. 

The  right  to  condemn  and  acquire  private  property,  whether  the 
owner  \\ishes  to  sell  or  not,  would  permit  (levelo|)ers  ol'  a  coal-carrying 
|)i|)eline  to  obtain,  at  nominal  cost,  the  most  economics  routes  in  laying 


<•  Ibid.,  p.  95. 
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pipelines.  This  would  result  in  savino:s  of  millions  of  dollars  in  ronstruc- 
tion  costs.  Historicalh^  the  ])0wer  to  fjrant  eminent  domain  has  been 
reserved  to  the  States,  except  in  the  case  of  natural  gas  pipelines  and 
electric  power  lines.  These  two  exeptions  have  been  analogized  to  the 
slurry  situation.  However,  a  fundamental  distinction  exists  between 
gas  and  electric  transmission,  and  trans])ortation  of  coal  by  pipeline. 
In  the  former  cases,  there  is  no  practicable  alternative  mode  for  trans- 
mission; in  the  latter  case,  a  practicable  alternative  is  j)resent. 

Coal  slurry  pipeline  developers  propose  to  finance  apy)roximately 
99  percent  of  construction  costs  through  the  money  market,  secured 
by  long-term  ''take  or  pay"  contracts.  Such  contracts  would  relieve 
the  developers  of  substantial  financial  risk  and,  in  effect,  transfer  that 
risk  to  the  utility  and  hence  ultimately  to  the  customeis  of  the  utility 
company.  This  type  of  contract  authorit}^,  if  a])proved,  would  offer 
pipeline  developers  a  sizable  advantage  at  the  expense  of  electric 
utility  ratepayers. 

The  power  of  Federal  eminent  domain  and  30-year  take-or-pay 
contracts  are  crucial  to  the  slurry  pipelines;  without  them  the  eco- 
nomics of  the  project  would  make  development  rare  indeed.  ''Trans- 
portation Policy  for  a  Changing  America,"  recently  issued  by  the 
Secretary  of  Transportation,  currently  sums  up  a  policy  regarding 
subsidization  of  freight  transportation  modes:  "To  the  maximum 
extent  possible,  we  must  eliminate  indirect  and  direct  subsidies  to 
freight  transportation." 

A  pivotal  question,  therefore,  is  whether  special  interest  legislation 
cf  this  sort  is  in  the  best  interest  of  national  public  policy.  In  other 
words,  is  it  economical  for  the  Congress  to  provide  private  developers 
with  these  advantages  for  building  coal  slurry  pipelines? 

E.    H.R.    1609    NEGLECTS    SERIOUS    ENVIRONMENTAL    CONCERNS 

H.R.  1609  gives  short  shrift  to  the  environmental  concerns  raised 
by  coal  slurry  pipelines.  Specifically,  it  disregards  the  problem  of 
water  use,  which  represents  the  most  important  environmental  issue 
associated  with  coal  slurry  pipeline  development.  Particularly  in  the 
arid  West,  the  pipelines'  enormous  water  requirements  threaten  to 
preclude  other  beneficial  water  uses.  Since  only  64  percent  of  slurried 
water  is  available  for  reuse,  scarce  water  is  not  only  exported;  it  is 
wasted.  The  economic  and  social  impacts  of  water  use  by  coal  slurry 
pipelines  will  depend  largely  on  the  degree  to  which  pipeline  water 
demands  will  infringe  on  alternate  uses  for  the  same  water.  Although, 
as  OTA  points  out,  there  are  some  areas  in  the  West  where,  sufficient 
water  is  geologically  (but  not  necessarily  legally)  available  to  meet 
present  needs  and  those  of  slurry  pipelines,  it  was  emphasized  that 
pipelines  would  compete  directly  with  other  possible  future  needs. 

OTA  further  noted  that  in  each  of  the  potential  coal  slurry  pipeline 
origin  areas  except  Tennessee,  demand  projected  for  the  period  1975- 
2000  exceeds  the  legally  available  supply  of  water.  This  excess  demand 
must  be  matched  by  sacrifices  in  other  water  uses,  such  as  coal  mining 
or  reclamation  of  surfaced-mined  lands.  Thus,  one  of  the  consequences 
of  the  establishment  of  pipelines  would  be  to  inhibit  the  future  mining 
of  coal  and  shale,  a  consequence  obviously  at  odds  with  national 
energy  policy.  OTA  also  noted  that  "it  is  impossible  to  predict 
which  specific  future  water  uses  would  be  precluded  by  coal  slurry 
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pipelines.  Major  ]:)otential  competing  uses  would  be  energ^'-related 
industry  and  agriculture. ''^  Moreover,  water  disposal  remains  a 
dilemma.  Wastewater  for  slurry  pipelines  may  be  reused  in  three 
major  ways:  Powerplant  cooling,  agricultural  irrigation,  or  direct 
discharge  to  surface  waters.  However,  salinity,  toxic  contaminants, 
and  a  high  TDS  (Total  Dissolved  Solids)  level  limit  the  practicability^ 
of  the  first  two  uses,  and  discharge  to  surface  waters  involves  obtain- 
ing a  permit  from  EPA  under  the  National  Pollution  Discharge 
Elimination  System  of  the  1972  Clean  Water  Act.  As  the  OTA  report 
states,  "The  ultimate  use  of  the  recovered  water  depends  upon 
its  chemical  quality  at  the  point  where  it  leaves  the  slurry  sj'stem 
and  the  technical  and  economic  feasibility  of  treating  it  to  permit 
alternative  reuses."  ^^  Thus,  until  questions  such  as  the  extent  of 
leaching  or  the  implications  of  corrosion  within  the  pipe  are  resolved, 
the  pipelines  cannot  claim  to  have  mastered  the  discharge  problem 
either  adequately  or  realistically. 

The  impact  on  water  quality  represents  another  question  which  the 
bill  fails  to  consider.  Drawing  large  amounts  of  ground  water  may 
adversely  affect  flow  at  other  well  sources.  If  a  pipeline  ruptures  or, 
more  significantly,  if  water  is  discharged  into  streams  at  the  receiving 
end,  serious  degradation  of  water  supplies  may  result. 

Another  unaddressed  problem  is  the  potential  for  pipeline  ruptures. 
Such  ruptures  could  cause  large  amounts  of  sludge  to  be  discharged  at 
the  point  of  break.  H.R.  1609  makes  no  provision  for  responsibilitv  or 
indemnification  of  losses  in  such  an  event. 

Finally,  the  bill  overlooks  the  impact  of  pipeline  construction. 
Construction  destroys  protective  vegetation,  interferes  with  agricul- 
tural production,  upsets  wildlife  patterns,  inhibits  recreation,  and 
compromises  esthetic  values.  Revegatation  will  minimize  the  long-term 
impact  of  these  disruptions;  however,  erosion,  loss  of  nutrients,  and 
inadequate  water  supply  for  replanting  may  affect  the  permanent 
health  of  returning  vegetative  and  wildlife  species.  As  the  OTA  stated 
in  its  Task  Reports  on  coal  slurry  pipelines: 

Although  native  species  will  eventually  return,  the  exact 
balance  of  species  types  and  numbers  prior  to  disturbance  will 
probably  never  occur.  Especially  sensitive  species  (including 
endangered  ones)  whose  prior  existence  was  precarious,  may 
never  return,  (p.  A-31).''° 

F.    H.R.  1609    FOSTERS   THE  WASTEFUL   USE   OF   ENERGY 

According  to  a  paper  ])repared  at  the  U.S.  Geological  Survey  and 
l^resented  at  the  Sym])osium  on  (^ritical  Water  Problems  and  Slurry 
Pipelines,  a  decrease  in  the  water  requirements  for  coal  slurry  pipe- 
lines results  in  a  significant  increase  in  annual  operating  costs  and  a 
substantial  increase  in  the  electrical  demands  of  the  sIihtv  system.  For 
example,  if  the  coal-to-water  ratio  is  50-50,  a  total  of  660  million 
kilowatt-hours  of  electricity  is  needed  to  transport  coal  through  a 
slurry  pipeline.  If  the  ratio  is  adjusted  to  contain  60  percent  coal, 
the  energy  requirement  rises  to  829  kilowatt-hours,  an  increase  of 


*^  /hid.  p.  18. 

*'■  Ihi'l,  T).  128. 

w  "Task  Reports,"  p.  A-31. 
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about  25  ])eiTent.  '^J'hese  fiuures  aro  basod  on  a  1,000-nnilo  pipclino 
trans|)ortin<r  12.5  million  tons  of  coal  per  year. 

The  USG8  paper  notes  that  ''it  is  impossible  to  vary  tlu;  solids 
ratio  in  the  shirry  without  havin<]:  a  siiz:nificant  effect  on  the  ener<^' 
^consumption.  Furthermore,  as  the  solid  content  of  the  slurry  increases, 
greater  and  greater  amounts  of  energy  are  required  for  each  j)ercentage 
xlecrease  in  tlie  coal-to-water  ratio."  '^ 

Tiie  table  below  shows  the  estimated  energy  (measured  in  Btu's) 
reci'jired  to  move  one  ton  of  coal  1  mile  via  each  of  live  modes,  accord- 
ing to  several  studies.  The  Pedco  and  Rand  studies,  each  of  which 
evaluated  pipe  and  rail  modes,  showed  rail  to  be  more  than  twice  as 
fuel-efficient  than  sluny  pipelines.  Furthermore,  the  lowest  estimates 
for  either  mode  show  rail  to  be  superior  in  efficiency  to  slurry  pipelines. 

ESTIMATED  ENERGY  REQUIREMENTS  OF  VARIOUS  COAL  TRANSPORTATION  SYSTEMS 


Btu  per 

Mode  ton-mile  Source 

Pipeline 300  Energy  Transport  Systems,  Inc. 

620  Upper  Midwest  Council. 

1,790  RAND. 

2,308  PEDCO  Environmental. 

Railroad 250  Association  of  American  Railroads. 

750  RAND. 

984  PEDCO  Environmental. 

Barge 500  American  Waterways. 

767  PEDCO  Environmental. 

Truck 2,  390  RAND. 

5,040  Zandi  &  Kim. 

6, 150  PEDCO  Environmental. 

Conveyor 8, 200  Do. 


G.     H.R.     1609     FACILITATES    EXCESSIVE     ECONOMIC     COXCEXTRATIOX 

Under  section  5(d)(1)  no  carrier  certified  under  H.R.  1609  shall 
transport  coal  mined  by  it  or  which  it  may  ow^n  in  whole  or  in  part 
or  over  which  it  may  have  control.  This  prohibition  is  modeled  after 
the  ''commodities  clause"  in  section  1(8)  of  the  Interstate  Commerce 
Act  (49  U.S.C.  1(8)).  This  prohibition  is  adopted  and  expanded  in 
5(d)(3)  (A)  and  (B)  of  H.R.  1609.  These  sections  prohibit  the  issuance 
of  a  certificate  of  public  convenience  and  necessity,  or  the  grant  of 
eminent  domain  to  a  carrier  which  controls,  is  controlled  by  or  under 
the  common  control  of  any  firm  which  will  use  or  supply  coal  handled 
by  such  a  pipeline.  However,  the  import  of  these  sections  was  evis- 
cerated by  the  Committee  on  Public  Works  and  Transportation  when 
it  amended  section  2(d)  of  the  bill,  defining  ^'control",  to  exist  only 
if  another  firm  owns  ''in  excess  of"  35  percent  of  the  voting  stock  of 
a  carrier  or  any  other  person. 

This  Committee  is  concerned  that  three  utilities  or  three  energy 
companies,  or  a  combination  thereof,  with  large  coal  reserve  holdings, 
having  previously  acquired  the  necessar}'  water  rights  to  transport 
the  coal,  will  own  the  pipeline  and  the  respective  utility  or  utilities, 
thereby  resulting  in  veritical  integration  of  coal-produced   electric 


•^'  "Comparative  Assessment  of  Water  Use  and  Environmental  ImDlications  of  Coal  Slm'ry  Pipelines," 
Richard  N.  Palmer.  Ivan  C.  James  II,  Robert  M.  Hirscli,  hydrologists,  V.S.  Geological  Survey  (USGS). 
National  Center,  Reston,  Va.  Pap'^r  presented  at  the  Symposium  on  Critical  Water  Problems  and  Slurrv 
Pipelines,  August  25-26,  1977,  pp.  8-9. 
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power.  It  is  analogous,  indeed,  that  H.R.  1699  facilitates  and  encour- 
ages economic  concentration  in  the  ownership,  transportation,  and 
distribution  of  energy  resources  at  a  time  when  the  attendant  evils 
perceived  as  flowing  from  such  concentration,  and  appropriate  remedies 
therefor,  including  divestiture,  are  under  intense  scrutiny  by  the 
Congress. 

The  bill's  express  approval  of  vertical  integration  will  inevitably 
result  in  a  tremendous  growth  in  energy  holding  companies  and  con- 
glomerates and  proliferation  of  interlocking  directorates,  with  ac- 
companying anticompetitive  effects.  This  Committee  has  grave  doubts 
about  this  ' 'control"  provision,  noting  specifically  that  one  of  the 
world's  largest  construction  companies,  Bechtel  Corp.,  is  a  prinicipal 
owTier  of  a  major  proposed  coal  pipeline  company.  Energy  Trans- 
portation S3'stems,  Inc.  (ETSI).  It  is  also  part  owner  of  one  of  the 
major  coal  mining  companies  which  owns  deposits  in  the  territory 
to  be  served  by  the  pipeline  of  ETSI.  In  addition,  Bechtel  is  a  major 
builder  of  electric  generating  stations.  The  Committee  does  not 
believe  that  the  Congress  wishes  to  provide  the  framework  in  the 
coal-based  activities  of  the  energy  industry  for  any  developments 
reminiscent  of  those  which  have  been  of  such  great  concern  respect- 
ing the  activities  of  the  major  oil  companies.  Yet  this  bill  undoubtedly 
would  foster  and  encourage  such  anticompetitive  activity  to  the 
detriment  of  the  consumers  of  electric  power,  the  purported  bene- 
ficiaries of  this  legislation. 

The  Federal  Trade  Commission  is  also  concerned  about  the  anti- 
competitive ramifications  of  the  bill.  (See  letter  from  Federal  Trade 
Commission  to  Chairman  Roone}',  dated  June  26,  1978,  Appendix  3.) 

H.  H.R.  1609  PREJUDICES  FEDERAL  AND  STATE  WATER  RIGHTS 

Proponents  of  H.R.  1609  acknowledge  the  substantial  water 
resource  needs  of  coal  slurry  pipelines.  An  apparent  objective  of  H.R. 
1609,  in  meeting  these  water  needs,  is  to  preserve  the  existing  rights 
of  States  to  control  and  allocate  finite  water  resources. 

Despite  the  attempts  by  the  Committee  on  Interior  and  Insular 
Affairs  to  accomplish  this  objective,  H.R.  1609  would  interfere  with 
the  right  of  States  to  control  and  allocate  their  water  resources.  The 
Committee  on  Interior  and  Insular  Affairs  amended  H.R.  1609  in  a 
conscious  attempt  to  make  it  clear  that  Federal  certification  of  a  coal 
slurry  pipeline  project  should  not  preclude  State  action  to  restrict  or 
deny  the  allocation  of  water,  whether  that  action  was  prior  to  the  start 
up  of  a  pipeline  or  after  the  project  became  operational.  The  Interior 
Committee  intended  that  sections  5(h)  and  9  provide  that  the  grant 
of  Federal  eminent  domain  authority,  through  the  issuance  of  a  certi- 
ficate of  public  convenience  and  necessity,  should  not  imply  a  Federal 
preemption  of  State  control  over  water  allocation  or  use.  Furthermore, 
the  committee  rej)ort  states  that  when  a  State  authorizes  or  permits 
the  use  of  water  for  a  slurry  pipeline  project  and  j)remises  the  use  of 
such  waters  on  a  set  of  conditions  that  are  intended  to  further  a  legit- 
imate State  j)ublic  interest,  such  conditions  should  not  be  interpreted 
to  be  a  burden  on  intei-state  commerce. 

The  bill,  as  drafted,  contains  a  number  of  deficiencies  and  ambigui- 
ties that  could  frustrate  the  intent  of  the  drafters  and  destroy  the  pro- 


37 

lections  intended  for  the  State.  These  deficiencies  ilhistrate  the  dif- 
fi(;ulty  in  establishing  a  clear  and  convincing  restriction  on  P'cderal 
authority  and  emj)hasize  the  risk  to  vState  water  rights  that  accom- 
])anies  any  legislation  in  this  area.  These  deficiencies  are  as  follows: 

Timing  oj  States^  conditions 

Sections  9(a)  and  9(b)  (5)  are  ambiguous  as  to  whether  a  State  may, 
enact  a  law  subsequent  to  the  issuance  of  a  water  right  which  would 
give  the  State  power  to  impose  conditions  upon  the  water  rights  of  a 
pipeline,  to  effecutate  a  legitimate  State  public  interest.  To  be  intern- 
iilly  consistent,  these  sections  can  only  be  interpreted  to  mean  that  any 
conditions  imposed  upon  a  pipeline  must  be  imposed  at  the  time 
of  i-^suance  of  the  water  right.  Thus,  these  provisions  contradict 
the  intent  of  the  bill  by  limiting  the  right  of  a  State  to  control  its 
water  resources  by  prohibiting  the  establishment  of  any  conditions 
subsequent. 

Limitations  on  States'  interests 

Section  9(a)  provides  that  a  State  may  condition  the  water  rights 
of  a  pipeline  ''to  effectuate  a  legitimate  State  public  interest."  This 
qualification  indicates  that  some  State  conditions  would  not  be  appro- 
priate, viz.,  those  not  representing  a  "legitimate  State  public  interest." 
It  is  not  clear  who,  w^hether  the  Secretary  or  someone  else,  is  to  make 
this  determination.  But  more  importantly,  it  illustrates  that  the  rights 
of  the  State  to  control  water  use,  or  veto  a  project,  are  more  affected 
by  this  legislation  than  the  proponents  suggest.  Even  if  a  limitation, 
including  a  prohibition,  were  properly  adopted  jMirsuant  to  State  law, 
this  legislation  would  allow  a  pipeline  operator  to  challenge  the  con- 
dition through  a  separate  review  to  determine  if  the  facts  met  the 
''legitimate  public  interest"  test.  Rather  than  confi^rm  the  State's 
authority  to  make  its  own  decision  on  water  allocation,  H.R.  1609 
would  disrupt  the  State's  action  with  a  new  Federal  criterion. 

Order  of  Application 

If  a  State  is  to  retain  control  over  water  resources  proposed  for  use 
utilized  by  a  coal  slurry  pipeline,  then  an  authorization,  whether  by 
permit  or  otherwise,  should  be  a  condition  precedent  to  the  application 
for  a  Federal  certificate  of  public  convenience  necessity  by  the  State 
allowing  the  use  of  such  waters.  Section  9(a)  of  H.E.  1609  speaks  to  a 
State's  right  to  issue  a  water  permit  to  a  pipeline  which  has  been 
granted  a  certificate  of  public  convenience  and  necessity.  Section 
o(h)(2),  however,  provides  that  the  ^Secretary  shall  not  approve  an 
application  of  public  convenience  and  necessity  unless  "the  applicant 
has  obtained  any  and  all  State  veto  over  the  certificate  of  public 
convenience  and  necessity  that  was  apparently  intended. 

USGS  study 

The  U.S.  Geological  Survey  study,  provided  in  section  5(h)  as  a 
precondition  for  a  certificate  of  public  convenience  and  necessity, 
adds  a  confusing  element  to  the  certification  process.  The  section 
requires  that  the  USGS  make  a  determination  that  ground  water 
withdrawals  w411  not  cause  a  significant  adverse  impact  in  surrounding 
areas  or  adjoining  States.  This  subsection  presents  a  number  of  serious 
problems. 
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First,  it  implies  that  State  agencies  do  not  have  the  capabihty  ta 
conduct  such  studies,  and  furthermore  than  two  or  more  States 
having  water  resources  affected  by  the  operation  of  the  coal  slurry 
pipeline  may  not  have  the  ability  to  analyze  the  impact  on  a  conunon 
water  resource.  The  study  would  also  present  a  factual  record  that 
could  interfere  with  the  analysis  performed  by  the  State  justifying 
any  condition  that  it  might  impose  on  the  pipeline.  If  the  avowed 
purpose  of  the  legislation  is  to  protect  the  prerogatives  of  the  State 
toward  this  water  resource,  then  a  Federal  Government  survey  of 
this  type  is  inconsistent  with  that  effort. 

The  USGS  study  need  only  determine  whether  a  ''significant  ad- 
verse impact"  will  result  on  the  water  table  in  surrounding  areas  of 
adjoining  States.  This  language  is  broad  and  elusive  and  can  be 
interpreted  to  mean  that  USGS  need  make  no  determination  about  the 
impact  of  existing  pipelines  or  the  water  needs  of  a  proposed  pipeline 
seeking  permits  upon  the  specific  water  source  from  which  the  water 
is  to  be  taken.  This  study  also  presents  an  intrusion  of  the  Federal 
Government  into  fundamental  questions  about  the  interstate  alloca- 
tion of  ground  water  that  again  is  inconsistent  with  the  overall  good 
of  preserving  States'  rights. 

Traditionally,  the  interstate  allocation  of  water  has  been  accom- 
plished through  interstate  compacts  formulated  and  agreed  upon  by 
the  affected  States.  The  interstate  allocation  of  ground  water  is  a  new 
and  developing  area  of  State  cooperation  in  assigning  water  rights  and, 
to  the  committee's  knowledge,  onty  States  in  the  Upper  Missouri 
River  Basin  are  now  attempting  to  formulate  an  interstate  comi)act 
for  ground  waters.  The  term  ''significant  adverse  impact"  provides 
the  Secretary  with  great  latitude  to  make  subjective  judgments 
about  the  impact  upon  the  water  resources  of  one  adjoining  State  of 
a  slurry  pipeline  originating  in  an  adjoining  State.  In  effect,  this 
study  becomes  a  mechanism  by  which  the  Secretary,  through  the  certi- 
ficating process,  can  make  decisions  regarding  the  interstate  alloca- 
tion of  water. 

Ambiguous  terminology 

Section  5(h)  uses  various  phrases  to  define  typos  of  ground  water. 
The  phrase  "underground  water"  is  used  interchangeably  with  "under- 
ground aquifer"  in  section  5(h)(1)  and  5(h)(2).  Underground  water 
actually  exist  in  two  major  categories:  (1)  definite  underground 
streams  and  (2)  percolating  waters.  A  more  traiHtionalty  recognized 
term  which  includes  all  of  these  subsurface  water  is  "ground  water" 
which  can  incorporate  all  waters  under  the  surface  of  the  ground 
regardless  of  the  geologic  structure  in  which  it  is  standing  or  moving. 
States  differ  in  their  control  over  these  different  types  of  ground 
waters.  The  inconsistent  use  of  language  which  seems  to  liave  no  basis 
in  State  law  merely  ])rovides  an  opportunity  for  this  legislation  to  be 
given  inconsistent  interpretations  that  interfere  with  State  prerogatives. 

Perha])s  the  most  crucial  and  difficult  question  presented  by  H.R. 
1609  is  whether  the  goal  of  preserving  State  rio^lits  to  control  water 
use   is   compatible   with   any  legislation   granting   eminent   domain 
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authority  to  coal  slurry  pipelines.  The  committee's  concciii  is  that 
once  water  rights  are  granted  by  a  Stat(^  in  connection  with  a  Federally 
sanctioned  coal  slurry  pipeline  using  the  authority  of  the  proposed 
legislation  to  secure  rights-of-way,  the  State  would  lose  its  ahihty 
subsequently  to  restrict  or  terminate  the  coal  shury  pii)eline's  water 
allocation  in  favor  or  other,  more  ])referential  uses.  Such  an  action 
could  be  determined  to  be  an  unreasonable  burden  on  interstate 
commerce  and  the  j)ipeline  could  protect  its  water  supply  against 
any  attempt  to  curtail  it,  regardless  of  the  legitimacy  of  the  interest 
the  State  sought  to  protect  by  such  cuitailment.  The  State's  authority 
also  might  be  preempted  where  the  Federal  Government  determines 
a  legitimate  State  public  interest  is  not  involved.  The  Interior  and 
Insular  Affairs  Committee  acknowledges  this  ])roblem  but,  under- 
taking the  ])recarious  task  of  predicting  judicial  interpretation, 
found  that  an  adverse  judicial  ruling  could  be  avoided  by  the  language 
it  added  to  H.R.  1609.  However,  as  discussed  above,  the  Interior 
Committee's  efforts  were  unsuccessful. 

It  is  indisputable  that  the  Federal  legislation  enacted  pursuant  to 
the  commerce  clause  of  the  Constitution  has  penetrated  deeper  and 
deeper  into  areas  once  occupied  by  regulator}''  j)ower  of  the  vState.  It 
is  not  inconceivable  that,  where  water  is  essential  to  the  success  of  a 
coal  slurry  pipeline  built  with  the  encouragement  and  assistance  of 
Federal  legislation,  State  laws  governing  water  rights  could  be  attacked 
as  incompatible  with  the  Federal  legislation.  Even  where  the  action 
of  the  Federal  Government  could  not  be  said  to  constitute  a  total 
preemption  of  State  rights  in  a  particular  are,  individual  State  author- 
ities may  be  invalidated  if  found  to  conflict  with  a  specific 
Congressional  act,  e.g.,  not  constituting  a  ''legitimate  State  public 
interest." 

This  result  occurred  in  First  Iov:a  Hydroelectric  Cooperative  v. 
Federal  Power  Commission,  328  U.S.  152  (1946).  In  First  Iowa  the 
Court  indicated  that  the  applicant  cooperative  could  be  required  to 
submit  evidence  of  compliance  with  State  laws,  considered  by  the 
Federal  Power  Commission  as  appropriate  to  the  purposes  of  the 
Federal  license.  But  evidence  of  compliance  with  all  State  licensing 
requirements,  as  determined  and  required  by  the  State,  was  not  re- 
quired because  compliance  with  State  requirements  ''that  are  in 
conflict  with  Federal  requirements  might  well  block  the  Federal 
license." 

The  Court  also  identified  another  section  of  the  Federal  Power  Act 
which  provides: 

Nothing  contained  in  this  chapter  shall  be  construed  as 
affecting  or  intending  to  affect  or  in  any  way  to  interfere 
with  the  laws  of  respective  states  relating  to  the  control, 
appropriations,  use,  or  distribution  of  water  used  in  irrigation 
or  for  municipal  or  other  uses,  or  any  vested  right  acquired 
therein. 

The  Court  acknowledged  that  this  section  expressly  "saves" 
certain  State  laws  relating  to  property  rights  as  to  the  use  of  water, 
so  that  these  are  not  superseded  by  the  terms  of  the  Federal  Power 
Act.  But  the  Court  went  on  to  distinguish  this  savings  clause  by 
insisting  that  other  provisions  of  the  Federal  Power  Act  which 
provide  that  each  applicant  for  a  Federal  license  for  a  Federal  project 
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shall  submit  ''[s]atisfactory  evidence  that  the  applicant  has  complied 
with  the  requirements  of  the  laws  of  the  State  or  States  within  which 
the  proposed  project  is  to  be  located  with  respect  to  bed  and  banks 
and  to  the  appropriation,  diversion,  and  use  of  water  for  power 
purposes"  was  '  thoroughly  consistent  with  the  integration  rather 
than  the  duplication  of  Federal  and  State  jurisdictions  under  the 
Federal  Power  Act."  It  strengthens  the  argument  that  in  those 
fields  where  rights  are  not  saved  to  the  States,  Congress  is  willing  to 
let  the  supersedure  of  State  laws  by  Federal  legislation  take  its 
natural  course. 

While  the  First  Iowa  case  may  be  distinguishable  from  the  situation 
involving  a  coal  slurry  pipeline,  what  is  significant  is  that  the  Supreme 
Court  has  previously  construed  language  similar  to  that  found  in 
H.R.  1609  and  found  it  not  to  prevent  preemption  of  State  water 
laws.  There  can  be  no  assurance,  therefore,  that  any  language  in 
H.R.  1609  would  be  adequate  to  prevent  a  court  from  finding,  as 
occurred  in  First  Iowa,  that  a  State  water  permit  or  authorization 
once  granted  then  could  not  be  restricted  or  terminated  without 
unduly  burdening  interstate   commerce. 

The  committee  is  also  concerned  that  the  several  provisions  in 
H.R.  1609  which  have  been  incorporated  to  avoid  any  suggestion 
that  Congress  is  limiting  the  States'  water  rights,  might  in  fact  produce 
the  opposite  result.  By  expressl}^  limiting  the  Federal  Government's 
authority  to  impair  or  influence  the  State's  decision,  the  legislative 
language  suggests  that  a  Federal  role  exists,  and  therefore  must  be 
limited  to  avoid  its  application.  Any  Federal  authority  not  in  fact 
limited  by  that  language  by  inference  could  be  interpreted  to  have 
been  reserved  and  could  impact  on  States'  rights.  By  creating  these 
restrictions,  the  legislation  may  in  fact  be  establishing  a  precedent 
for  Federal  involvement  in  State  water  rights  issues.  Certainly,  the 
test  of  ''legitimate  State  public  interest"  could  constitute  such  a 
Federal  intrusion  into  the  realm  of  water  use  controls.  The  Office  of 
Technology  Assessment  analysis  of  the  water  resources  issue  similarly 
identifies  these  concerns  and  gives  no  encouragement  that  they  can 
be  resolved  in  the  legislation. 

Furthermore,  OTA  recognized  that  even  if  the  States'  present 
jurisdiction  over  the  acquisition  of  water  rights  were  fully  preserved 
in  H.R.  1609,  there  remained  the  possibility  that  several  kinds  of 
Federal  water  rights  might  be  used  to  provide  a  water  supply  for  a 
coal  slurry  pipeline  project  wholly  without  regard  to  a  State's  views 
on  the  matter.  One  such  Federal  right  is  grounded  on  the  so-called 
"Federal  reserved  water  rights  doctrine,"  which  is  appHcable  through- 
out the  West  where  the  United  States  has  extensive  landholdings. 
That  doctrine,  expounded  most  authoritatively  in  Arizona  v.  Cali- 
fornia,  373  U.S.  546  (1963)  and  affirmed  most  recently  in  Cappaert  v. 
United  States  426  U.S.  128  (1976),  holds  that  by  the  reservation  of 
Federal  lands  for  certain  purposes,  such  as  Indian  reservations,  national 
forests,  wildlife  refuges,  and  other  Federal  programs,  the  executive 
branch  and  Congress  have  implicitly  reserved"  from  State  control 
sufficient  ima{)propriate(l  water  to  meet  the  needs  of  such  reservations. 
The  magnitude  and  attributes  of  such  federally  reserved  rights, 
which  are  extensive,  currently  remain  unknown. 
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Although  OTA  recognized  that  the  question  is  not  free  from  doubt, 
it  is  quite  conceivable  that,  in  certain  circumstances,  a  coal  slurry 
pipeline  project  might  be  able  to  acquire  its  water  su])ply  based  on 
a  Federal  reserved  right,  particularly  one  reserved  for  the  benefit  of 
an  Indian  reservation.  In  this  connection  the  committee  is  advised 
that  tens  of  millions  of  acres  of  Federal  coal  were  "reserved"  by  the 
Federal  Government  when  the  surface  was  disposed  of  for  agricultural 
and  other  purposes,  and  whether  such  reservations  implicitly  reserved 
unappropriated  water  to  facilitate  development  of  the  coal  is  an 
open  question.  In  addition,  it  is  even  more  likely  that  a  Federal  right 
is  surplus  water  made  available  by  Federal  reservoirs  might  be  dedi- 
cated to  coal  slurry  pipelines  by  a  Federal  administrator  wholly 
without  regard  to  State  law.  With  respect  to  both  kinds  of  Federal 
rights,  OTA  advised  that  "if  Congress  wishes  to  make  Federal  water 
available,  then,  at  the  very  least,  legislation  should  make  clear  that 
use  of  water  in  a  coal  slurry  pipeline  is  a  use  for  which  administrators 
of  Federal  projects  may  allocate  Federal  water."  ^^ 

The  House  Committee  on  Interior  and  Insular  Affairs  amended 
H.R.  1609  to  clarify  that  certification  of  a  coal  slurry  pipeline  project 
under  this  legislation  would  not  excuse  the  holder  of  the  Federal 
certificate  from  fully  complying  with  State  law  in  the  acquisition  and 
administration  of  water  rights  for  the  project,  including  otherwise 
lawful  limitations  on  export  of  such  water  out  of  the  State.  However, 
the  House  Interior  Committee  did  not  deal  with  another  area  of  OTA 
concern,  namely  those  situations  in  which  the  States  do  not  have 
authority  to  determine  whether  various  kinds  of  Federal  water  rights, 
such  as  those  attaching  to  federally  reserved  lands  or  surplus  waters 
stored  in  Federal  reservoirs,  should  be  made  available  to  coal  slurry 
pipeline  projects.  This  committee  recognizes  that  it  may  well  be  that 
Federal  water  should  be  made  available  for  such  projects  in  particular 
circumstances,  and  consequently  it  is  not  prepared  to  recommend 
giving  the  States  a  veto  over  the  use  of  Federal  water  for  such  pur- 
poses. However,  the  committee  is  strongly  of  the  view  that  it  is  essen- 
tial for  Congress,  not  various  Federal  administrative  agencies,  to  have 
the  final  voice  in  these  crucial  Federal  water  allocation  decisions 
which  will  have  such  a  profound  economic  and  environmental  impact 
on  the  West.  Federal  water  right  should  be  allocated  to  a  coal  slurry 
pipeline  project  without  further  review  by  Congress. 

The  difficulty  of  denying  water  to  a  pipeline,  if  water  is  the  only 
barrier  to  operations  found  officially  by  the  Federal  Government  to 
be  in  the  public  interest,  was  addressed  in  a  letter  from  Ed  Herschler, 
Governor  of  Wyoming,  to  Frank  D.  Odasz,  vice  president  of  Energy 
Transportation  Systems,  Inc.,  a  company  formed  to  operate  a  pipeline 
from  Wyoming  to  Arkansas.  (See  appendix  4.) 

Section  (5)(h)  (1)  and  (2)  prohibit  the  approval  of  an  application  for 
a  certificate  for  a  coal  pipeline  which  proposes  to  use  underground 
water  unless  two  conditions  are  met.  First,  the  U.S.  Geological  Survey 
must  conduct  a  study  which  demonstrates  that  the  taking  of  such 
water  will  not  have  a  significant  adverse  impact  on  the  quality  and 
quantity  of  the  water  table.  Second,  all  permits  for  w^ater  use  must 
have  been  obtained  from  States  having  jurisdiction  over,  or  a  valid 
legal  interest  in,  such  water.  States  must  also  have  an  opportunity  to 
make  their  views  known  and  considered  by  the  Secretary. 


52  "A  Technology  Assessment,"  p.  34. 


42 

This  provision  is  inadequate  in  that  it  deals  only  with  underground 
water.  The  provision  is  also  ineffective  in  protecting  States  against  the 
improvident  use  of  their  water  for  pipelines  if  experience  demonstrates 
that,  contrary  to  expectations,  the  States  have  been  adversely  affected. 

I.    CONCLUSION 

The  foregoing  discussion  of  the  inadequacies  and  deficiencies  of 
H.R.  1609  may  suggest  that  the  amendment  process  could  satisfy  all 
objections  to  the  legislation.  Vvhile  there  is  little  doubt  that  the  bill 
could  be  improved  substantially  b}^  proper  amendment,  the  central 
issue,  in  Government  promotion  of  coal  slurry  pipelines,  would  remain. 
Ultimately,  this  is  the  issue  that  the  Congress  must  resolve  and  it 
it  must  be  resolved  in  a  manner  consistent  with  the  national  transpor- 
tation policy. 


III.  NATIONAL  TRANSPORTATION  POLICY  SHOULD  GOVERN  THE  DEVELOP- 
MENT OF  SLURRY  PIPELINE  TRANSPORTATION 

The  national  transportation  policy  by  its  terms  i)romotes  the 
development  of  systems  of  common  carriage  adequate  to  meet  the 
national  defense  needs  and  those  of  all  shippers  of  every  commodity, 
reeardless  of  origin  and  destination.  Coal  slurry  pipelines  would  serve 
oiily  a  lew  large  shippers  of  a  single  commodit}'  and  such  service, 
contract  in  nature,  regardless  of  the  ''common  carrier"  label  would  be 
rendered   at  the  expense  of  the  existing  common  carrier  systems. 

It  is  not  unlikely  that  requests  for  Government  promotion  of  the 
development  of  pipelines  to  move  grains,  ores,  or  other  bulk  commodities 
may  be  forthcoming.  If  the  response  of  the  Congress  is  along  the  lines 
of  H.R.  1609,  the  Nation  would  see  the  development,  piece  by  piece, 
of  an  industry  of  "sharpshooters",  each  seeking  to  divert  the  best 
segments  of  high-volume  traffic  from  a  common  carriei*.  This  would 
leave  common  carriers  such  as  railroads  with  the  responsibility  of 
serving  many  smaller  shippers  who  could  not  provide  the  volume 
shipments  sought  by  pipelines. 

The  inevitable  result  of  this  piecemeal  legislative  approach  would 
be  the  destruction  of  common  carriage  as  a  viable  system.  The  only 
way  to  preserve  common  carriage  capability  in  such  an  instance  would 
be  nationalization,  or  some  variation  thereof,  such  as  perpetual 
subsidy. 

In  imposing  special  requirements  and  responsibilities  upon  common 
carriers,  the  Government  must  also  assume  a  responsibility  to  insure 
that  these  requirements  and  responsibilities  do  not  make  them  vul- 
nerable to  inequitable  competition  from  unregulated,  or  less  extensively 
regulated,  carriers.  Sound  transportation  policy  requires  that  potential 
entrants  into  the  marketplace  be  scrutinized,  not  only  in  terms  of  their 
ability  to  provide  a  specific  service,  but  also  in  terms  of  their  effect 
upon  the  entire  transportation  system.  It  is  the  opinion  of  the  com- 
mittee that  the  development  of  a  coal  slurry  pipeline  industr}^  should 
not  be  viewed  within  the  narrow  limits  of  coal  transportation,  but 
rather  with  a  recognition  of  the  precedents  set  by  H.R.  1609  could 
affect  the  entire  common  carrier  system. 

The  National  Transportation  Policy,  first  enunciated  in  a  com- 
prehensive manner  in  the  Transportation  Act  of  1940,  and  subse- 
quently amended  by  the  Transportation  Act  of  1958,  provides  the 
basic  policy  for  Federal  decisions  in  the  regulation  of  entry,  exit, 
pricing  and  service  decisions  by  common  and  contract  carriers  sub- 
ject to  Federal  certification.  The  Interstate  Commerce  Commission 
has  interpreted  and  applied  the  National  Transportation  Policy  so  as 
to  recognize  the  inherent  advantages  of  each  transport  mode  through 
pricing  and  capacity  decisions  which  provide  an  overall  system  of 
transportation  pricing  and  marketing  practices  to  protect  transporta- 
tion consumers  from  arbitrar}',  discriminatory  and  monopolistic  be- 
havior by  regulated  transportation  companies.  In  practice,  the  Policy 
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provides  a  system  of  checks  and  balances  in  our  political  economy 
which  prevent  short-term  single  commodity,  single  carrier,  single 
consumer  or  single  region  benefit  at  the  expense  of  a  stable  multi- 
modal transportation  network  with  limited  economic  distortions  and 
dislocations.  Such  a  policy  is  certainly  subject  to  scrutiny  in  an  era 
characterized  b}'  substantial  reexamination  of  carrier  regulation. 

However,  the  Committee  can  see  little  or  no  justification  for  a 
piecemeal  modification  of  this  cornerstone  national  polic};^  b}^  legis- 
lation which  can  only  undermine  the  ability  of  the  Commission  to 
discharge  its  statutor}^  mandate  to  promote  a  balanced  national  trans- 
portation system.  Because  it  cavalierly  disregards  the  National 
Transportation  Policy,  H.R.  1609  pro^ddes  little  protection  for 
the  public  from  even  the  more  severe  economic  distortions  and 
dislocations  consistently  associated  ^vith  capital  intensive  and  highly 
financially  leveraged  transport  systems  not  effectively  regulated,  i.e., 
sudden  service  interruptions  resulting  from  bankruptcy-  liquidation  or 
voluntary  abandonment,  major  price  fluctuations  resulting  from 
construction  and  maintenance  cost  overruns,  and  unfair  marketing 
practices  resulting  from  arbitrary  and  unreviewable  decisions  of  pri- 
vate transportation  company  owners.  All  of  these  economic  evils  liave 
in  fact  occurred  with  other  transportation  systems  and  created  the 
political  imperatives  for  the  Interstate  Commerce  Act,  its  several 
amendments  and  related  Federal  statutes.  Furthermore,  sudden 
liquidations  and  arbitrary  price  fluctuations  may  temporarily  or 
permanently  shut  down  mines,  public  utilities,  other  industries  and 
even  entire  firms  and  communities.  The  Committee  therefore  be- 
lieves that  an}^  benefits  from  the  promotion  on  an  essentially  unregu- 
lated basis  of  this  transportation  technology  of  limited  application  are 
far  outweighed  by  the  probable  harm  to  the  public  which  would  result. 

It  should  be  clear  that  H.R.  1609  is  not  an  ''energy  bifl,"  nor  does 
it  bear  any  meaningful  relationship  to  the  national  energy  policy. 
As  has  been  demonstrated,  sufficient  transportation  capacity  already 
exists  to  support  the  goals  of  energ}^  policy.  H.R.  1609  addresses  not 
whether  coal  will  be  transported  but  how  coal  will  be  transported. 
Clearly,  the  issues  involved  are  transportation  issues,  not  energy 
issues. 

It  is  the  function  of  the  national  energy  policy  to  encourage  and 
promote  additional  coal  use.  The  manner  in  which  it  is  transported  is 
irrelevant  to  that  policy,  and  therefore,  energ}^  goals  in  and  of  them- 
selves have  no  place  in  Congressional  consideration  of  H.R.  1609. 

CONCLUSION 

Three  hundred  billion  dollars,  nearly  one-fifth  of  the  gross  national 
product,  is  being  spent  each  year  in  this  country  on  transportation. 
It  is  imperative  that  the  Nation  ap])roach  transportation  decision- 
making on  the  basis  of  a  logical,  unifi'Ml,  comprehensive  and  equitable 
policy  rather  than  pursue  the  fragmented  and  often  counterproductive 
approach  of  the  past.  Railroad  and  luo:hway  svstems,  in  particular, 
are  deteriorating  rapidly  because  of  the  lack  of  a  coordinated  policy 
and  the  failure  to  establish  a  hierarchy  of  national  transportation 
priorities.  Some  railroads  are  in  particularly  dire  straits.  As  pointed 
out  in  U.S.  Department  of  Transportation's  Study  of  Federal  Aid  to 
Rail  Transportation  (January  1977)  iho  post-World  War  II  declino 
of  railroads  was  due  in  ])art  to  the  direct  and  indirect  Federal  aid 
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programs  for  air,  hiojhway,  and  water  transportation.  Promotion  jind 
subsidization  of  yet  another  competinjj:  mode  of  transportation  would 
do  yet  further  harm  to  the  raihoads. 

Federal  Government  promotion  of  coal  shirry  pipelines  should  bo 
considered  in  light  of  the  four  basic  goals  for  national  transportation 
policy  set  forth  by  the  Senate  Government  Operations  Committee. 
The  study  calls  on  Congress  to  support: 

1.  Comprehensive  planning  and  coordination  of  Federal  trans- 
portation programs  and  regulatory  activities  on  a  national,  syst(^m- 
wide  basis. 

2.  Systematic  consideration  of  the  relationshij)  among  various 
modes  of  transportation  and  the  impact  on  transportation  of  cross- 
cutting  issues  such  as  the  need  to  conserve  energy  and  create  a 
healthier  environment. 

3.  Equitable  and  efficient  balancing  of  competing  national  needs  in 
the  allocation  of  limited  national  resources  among  Federal  transporta- 
tion programs.  And, 

4.  Planning  for  long-range  national  transportation  needs,  which  will 
anticipate  future  problems  before  they  become  present  crises. 

On  the  basis  of  a  national  transportation  policy  alone,  H.R.  1609 
is  defective  because: 

(1)  It  unquestionably  would  have  an  adverse  impact  on  the 
railroad  industry,  clearly  undermining  Congress's  mandated 
intent  in  the  Railroad  devitalization  and  Regulatory  Reform 
Act  of  1976  to  help  bring  about  a  renaissance  in  railroad 
transportation. 

(2)  It  would  indirectly  subsidize  a  new  mode  of  transportation, 
when  the  sense  of  the  country  and  the  Congress  is  to  reduce 
if  not  eliminate  indirect  and  direct  subsidies  to  freight 
transportation. 

(3)  By  granting  discretionary  authority  over  transportation 
matters  to  the  Interior  Department,  it  would  further  fragment 
the  Government's  mechanism  for  developing  national  transporta- 
tion policy. 

The  committee  is  not  opposed  to  the  development  of  a  coal  slurry 
pipeline  industry.  There  is,  at  present,  no  legal  bar  to  the  construction 
of  coal  slurry  pipelines,  and  the  committee  would  not  favor  such  a 
bar.  Indeed,  pipeline  promoters  have  claimed,  in  public  statements, 
that  sufficient  rights-of-way  to  build  the  pipeline  farthest  along  in 
the  planning  stages  can  be  acquired  without  the  power  of  Federal 
eminent  domain.  It  is  certainly  true  that  pipeline  proponents  have 
won  numerous  court  tests  of  their  right  to  cross  railroad  rights-of-way. 

The  pressure  for  eminent  domain  rights  appears  to  be  generated 
by  the  hope  for  the  Government  promotion  implied  b}^  such  rights, 
by  the  aid  such  power  may  offer  in  securing  water  rights,  and  by  the 
indirect  subsidy  inherent  in  the  ability  to  obtain  the  best  possible 
routes  at  court-dictated  prices.  The  evidence  is  clear  that  national 
policy  considerations  do  not  merit  the  Federal  Government's  un- 
categorical  assistance  to  the  development  of  such  pipelines.  To  the 
contrary.  Federal  promotion  of  coal  slurry  pipelines  in  the  manner 
contemplated  in  H.R.  1609  would  undermine  the  national  transpor- 
tation policy  and,  with  it,  the  system  of  common  carriage. 
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The  Speaker's  Rooms, 
U.S.  House  of  Representatives, 

Washington.  D.C.,  March  20,  1978, 

Hon.  Harley  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 

U.S.  House  of  Representatives, 

Rayhurn  House  Office  Building , 

Washington,  B.C. 

Dear  Mr.  Chairman:  In  your  letter  of  March  5  1978,  you  re- 
quested that  I  sequentially  refer  to  the  Committee  on  Interstate  and 
Foreign  Commerce  the  BiU  H.R.  1609  the  "Coal  Pipeline  Act  of 
1977  "  when  reported  from  the  Committee  on  Public  Works  and 
Transportation.  As  you  are  aware,  the  bill  was  jointly  referred  to  that 
Committee  and  to  the  Committee  on  Interior  and  Insular  Affairs, 
which  filed  its  report  on  March  3,  1978.  This  reference  was  deemed  ap- 
propriate since  the  bill  amends  the  Mineral  Leasing  Act  and  deals 
Avith  rights  of  way  across  federal  lands  (matters  within  the  Committee 
on  Interior's  jurisdiction)  and  since  regulation  of  transportation  in 
interstate  and  foreign  commerce,  with  the  sole  exception  of  railroad 
transportation  falls  within  the  jurisdiction  of  the  Committee  on  Public 
Works  and  Transportation. 

Although  I  appreciate  the  fact  that  the  enactment  of  H.R.  1609 
might  impact  on  the  operation  of  the  railroad  industry,  the  bill  as 
introduced  does  not  specifically  address  the  subject  of  railroads  or 
their  regulation.  The  possible  effects  on  the  railroad  industry  which 
you  mentioned  in  3^our  letter  such  as  the  power  of  eminent  domain  for 
coal  pipelines  and  the  diversion  of  coal  transportation  from  more 
conventional  modes  of  transportation,  are  not  required  by  the  bill  to 
fall  on  railroad  operations  or  on  railroad  operations  alone,  but  are 
consequences  which  would  im])act  on  all  sectors  of  the  economy. 

For  these  reasons  I  do  not  feel  that  there  is  a  sufficient  connection 
between  this  particular  bill  and  the  matters  within  your  jurisdiction 
to  justify  a  sequential  referral.  As  you  mentioned  in  your  letter  you 
do  have  pending  before  your  committee  other  bills  relationg  to  coal 
pieplines  which  include  jirovisions  within  your  jurisdiction. 

In  an  effort  to  accommodate  3^our  concerns,  however,  it  will  not  be 
the  intention  of  the  Leadership  to  schedule  the  bill  H.R.  1609  for 
the  Committee  on  Rules  or  floor  consideration  until  at  least  thirty 
days  following  the  time  the  Committee  on  Public  Works  and  Trans- 
portation reports  the  bill.  This  will  allow  your  committee  to  hold 
hearings  on  and  develop  a  position  on  the  legislation  which  may  be 
presented  to  the  Committee  on  Rules  or  to  the  House. 
Sincerely, 

Thomas  P.  O'Neill,  Jr., 

The  Speaker. 
(47) 
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House  of  Representatives, 
co-ai.mittee  on  interstate  and  foreign  commerce, 

Washington,  D.C.,  March  6,  197 S. 
Hon.  Thomas  P.  O'Neill,  Jr., 
Speaker,  U.S.  House  of  Representatives, 
Washington,  B.C. 

Dear  Mr.  Speaker:  The  purpose  of  this  letter  is  to  request  sequen- 
tial referral  to  the  Committee  on  Interstate  and  Foreign  Commerce 
of  the  bill  H.R.  1609,  which  relates  to  transportation  of  coal  by  slurry 
pipeline  for  use  by  electric  utilities,  upon  completion  of  consideration 
thereof  by  the  Committee  on  Public  Works  and  Transportation.  The 
Committee  on  Interior  and  Insular  Affairs,  to  which  the  bill  was 
jointly  referred,  has  completed  its  consideration  of  H.R.  1609  and 
ordered  the  bill  reported  on  February  22,  1978.  The  report  of  that 
Committee  was  filed  with  the  House  on  March  3,  1978. 

The  bill  H.R.  1609  establishes  a  right  of  eminent  domain  overlands 
required  for  the  construction,  operation,  and  maintenance  of  a  coal 
slurry  pipeline  project  if  the  Secretar}^  of  the  Interior  has  issued  a 
certificate  of  public  convenience  and  necessity  with  respect  to  such 
project.  The  bill  as  reported  treats  and  directly  affects  matters  under 
the  jurisdiction  of  the  Committee  on  Interstate  and  Foreign  Commerce. 

As  chairman  of  the  Committee  on  Interstate  and  Foreign  Commerce, 
I  have  closely  monitored  the  progress  of  H.R.  1609  and  similar  bills 
introduced  prior  to  the  95th  Congress,  because  of  the  sweeping  impact 
of  such  legislation  on  matters  within  this  committee's  jurisdiction. 
Indeed,  by  letter  to  former  Speaker  Albert,  dated  March  20,  1975, 
citing  various  jurisdictional  grounds,  I  requested  that  certain  bills 
relating  to  coal  slurry  pipelines  and  comparable  to  H.R.  1609  be 
seciuentially  referred  to  this  committee  after  consideration  of  such 
bills  has  been  completed  by  the  Committee  on  Interior  and  Insular 
Affairs  to  which  the  bills  had  been  referred.  In  his  response  dated 
March  24,  1975,  Speaker  Albert  agreed  that  such  bills  did  touch  on 
issues  of  direct  concern  to  the  Committee  on  Interstate  and  Foreign 
Commerce  and  stated  that  sequential  referral  would  be  dependent 
uj)on  the  form  of  the  bill  as  re])orted  from  the  committee  to  which  it 
was  originally  referred  and  the  degree  of  informal  cooperation  between 
the  committees  involved,  as  evidenced  in  the  conunittee  rej)ort. 

At  this  time,  neither  H.R.  1609  as  reported  by  the  C^ommittee  on 
Interior  and  Insular  Affairs,  nor  the  committee  report  on  the  bill  is 
available  in  printed  form.  Moreover,  there  has  been  no  action  on  the 
bill  scheduled  by  the  Committee  on  Public  Works  and  Transportation. 
Nevertheless,  because  of  these  uncertainties,  I  feel  compelled  to  record 
my  intention  to  request  that  H.R.  1609  be  sequentially  referred  to  the 
Conunittee  on  Interstate  and  Foreign  (Commerce  following  consider- 
ation of  the  bill  by  the  Conunittee  on  Public  Works  and 
Transportation. 

(48) 
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This  request  for  sequential  referral  is  not  intended  to  delay  in  any 
way  orderly  consideration  of  the  bill.  However,  because  of  the  pre- 
cedential nature  and  far-reaching  consequences  of  this  type  of  legisla- 
tion, it  is  important  that  each  committee  with  jurisdiction  address 
the  fundamental  issues  raised  by  the  bill.  Indeed,  because  of  the  ron- 
fiicting  technical  information  and  arguments  advanced  to  the  Con- 
gress by  the  proponents  and  o|)ponents  of  this  type  of  legislation, 
advocates  who  have  substantial  economic  interests  at  stake,  1  re- 
quested the  Office  of  Technology  Assessment  (OTA)  to  imdertake  an 
assessment  of  the  ])otential  economic,  environmental,  and  social  ramifi- 
cations of  coal  slurry  pipeline  development,  including  an  analysis  of 
such  basic  questions  as  whether  the  power  of  Federal  eminent  domain 
should  be  granted  to  private  interests  and  the  extent  to  which  existing 
transportation  modes  would  be  adversely  affected  by  such  develop- 
ment. In  January,  1978,  the  OTA  issued  an  excellent,  impartial  report 
on  coal  slurry  pipelines,  which  has  contributed  significantly  to  an 
understanding  of  the  complex  issues  involved  in  the  coal  slurry  pipe- 
line debate.  Following  the  issuance  of  the  report,  this  Committee's 
Subcommittee  on  Transportation  and  Commerce,  chaired  by  Mr. 
Rooney,  held  hearings  on  February  8  and  17,  1978,  on  the  OTA  Report 
and  on  H.R.  6248,  H.R.  6643,  and  H.R.  10663,  which  deal  with  certain 
issues  related  to  coal  slurry  pipelines.  In  addition,  on  March  13,  1978, 
the  Committee's  Subcommittee  on  Energy  and  Power,  chaired  by  Mr. 
Dingell,  will  hold  hearings  on  the  energy  impacts  of  such  pipelines,  in 
the  course  of  consideration  of  the  Energy  Department's  authorization 
bill.  Further  action  by  the  Committee  on  Interstate  and  Foreign  Com- 
merce with  respect  to  coal  slurry  pipeline  legislation  is  anticipated 
following  sequential  referral  of  H.R.  1609,  permitting  thorough  anal- 
ysis by  this  committee  of  the  approach  embodied  therein  and  its  impact 
on  this  committee's  jurisdiction,  as  illustrated  below. 

Section  4  of  H.R.  1609  provides  that  when  any  coal  slurry  pipeline 
operator  holding  a  certificate  of  public  convenience  and  necessity 
issued  by  the  Secretary  of  the  Interior  cannot  acquire  by  negotiation 
rights-of-w^ay  across  lands  necessary  for  the  construction,  operation 
and  maintenance  of  a  proposed  coal  slurry  pipeline,  the  operator  may 
acquire  such  rights  of  way  by  the  exercise  of  the  power  of  Federal 
eminent  domain.  The  exercise  of  the  power  of  Federal  eminent  domain 
by  coal  slurry  pipeline  operators  ma}^  have  a  devastating  effect  upon 
the  railroad  industry  and  railroad  labor,  over  which  the  Committee 
on  Interstate  and  Foreign  Commerce  has  jurisdiction  pursuant  to 
clause  (4)  of  paragraph  (1)  of  rule  X  of  the  Rules  of  the  House. 

Under  clauses  (3)  and  (6)  of  paragraph  (1)  of  rule  X,  this  committee 
has  jurisdiction  over  a  broad  spectrum  of  energy  matters,  including 
public  utilities  regulated  by  the  Federal  Energy  Regulatory  Com- 
mission. Through  grant  of  the  power  of  eminent  domain,  the  bill  will 
enable  coal  slurry  pipeline  operators  to  deliver  coal  to  such  utilities 
under  what  is  tantamount  to  Federal  sponsorship.  Because  of  the 
inevitable  nexus  between  the  costs  of  such  delivery  and  utility  rates 
charged  to  consumers,  the  grant  of  such  power  has  a  direct  impact 
on  this  committee's  jurisdiction. 

The  need  for  a  new  transportation  system  to  provide  increased  coal 
transportation  capacity  has  not  been  demonstrated,  nor  has  there 
been  a  demonstration  that  such  a  new^  system  w^ould  result  in  lower 
transportation,  and  ultimately  lower  energy,  costs  than  are  provided 
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by  the  railroads.  What  appears  to  be  needed  is  an  improvement  of  the 
existing:  transportation  system  to  handle  the  increased  coal  prochiction 
that  will  result  from  the  requirements  of  the  coal  conversion  legislation 
contained  in  the  National  Enerp:y  Act. 

Diversion  of  a  substantial  volume  of  coal  traffic  that  is  now  being 
or  would  otherwise  be  carried  by  the  railroads  would  deprive  a  finan- 
cially depressed  industry  of  revenues  that  are  sorely  needed  for  its 
revitalization.  As  a  practical  matter,  competition  for  such  traffic 
would  be  foreclosed  since  under  H.R.  1609  pipeline  operators  would 
be  permitted  to  enter  into  long-term  contracts  with  coal  shippers; 
railroads  are  legally  prohibited  from  entering  into  such  contracts. 
Moreover,  proliferation  of  coal  slurry  pipelines  would  eliminate  a  sub- 
stantial number  of  railroad  jobs  and  prevent  the  creation  of  new  rail- 
roD(l  jobs  to  handle  the  projected  increase  in  coal  traffic.  Finally,  the 
])ower  of  eminent  domain  conferred  by  section  4  would  permit  coal 
slurry  pipeline  operators  to  cross  over  railroad  rights-of-way;  such 
crossings  would  directly  affect  the  operations  of  the  railroads  involved. 

Section  5  of  H.R.  1609  authorizes  the  Secretary  of  the  Interior  to 
issue  a  certificate  of  public  convenience  and  necessity  to  a  coal  slurry 
pipeline  operator  after  making  certain  statutory  findings.  One  such 
finding  is  the  extent  to  which  the  project  would  help  meet  national 
needs  of  coal  utilization,  considering  alternate  routes  or  means  of 
transportation  of  coal  and  the  relative  costs  of  such  alternate  routes 
or  means.  Making  this  finding  essentially  entails  a  balancing  of 
transportation  considerations,  thereby  directly  affecting  railroads. 
Similarly,  findings  are  required  on  the  extent  to  which  the  project 
would  be  likely  to  impair  the  finfmcial  integrity  of  other  common 
carrier  modes  of  transportation  or  the  level  or  type  of  transportation 
services  any  such  mode  is  able  to  offer  and  the  extent  to  which  the 
])roject  will  be  likely  to  result  in  lower  rates  for  coal  transportation 
than  would  be  in  effect  if  such  coal  were  transported  by  railroads. 
These  findings  also  directly  affect  railroads.  It  may  well  be  inappro- 
priate for  the  Secretary  of  the  Interior  to  make  such  findings,  since 
thev  are  essentially  transportation  determinations. 

Under  section  5  of  the  bill  the  Secretary  of  the  Interior  is  also  re- 
quired to  make  findings  on  the  extent  to  which  the  project  would 
unduly  impact  on  the  surface  and  ground  water  at  the  j)oint  of 
destination  and  disposal  of  such  water  on  the  environment.  At  such 
point  after  the  coal  which  has  been  transported  through  a  slurry 
])ipeline  has  been  retrieved,  solid  waste  within  the  meaning  of  section 
1004(27)  of  the  Resource  Conservation  and  Recovery  Act  of  1976, 
P.L.  94-580,  must  be  disposed  of.  That  act  was  reported  out  of  the 
Committee  on  Interstate  and  Foreign  Commerce,  which  has  jurisdic- 
tion over  matters  pertaining  to  solid  waste  disposal. 

Section  5  of  the  bill  requires  the  vSecretary  of  the  Interior  to  consider 
the  balance  between  energy  needs  and  water  requirements.  Such 
energy  concerns  are  matters  within  the  jurisdiction  of  this  committee, 
which  is  also  concerned  about  the  energy  used  in  ])umj)ing  coal  in 
slurry  form  over  hundreds  of  miles.  Moreover,  implicit  in  section 
r)(a)  of  the  bill  is  authority  for  electric  utilities  to  ])ass  through  the 
costs  of  coal,  the  costs  of  coal  trans|)ortation,  and  even  the  costs  of 
the  coal  slurry  pipelines  themselves  to  rMtrM)ayers  through  fuel  adjust- 
ment chiuses.  Fn  fact,  this  section  reciuiies  the  Secretary  of  the  Interior 
to  consider  the  costs  of  tlie  pipelines  to  ultimate  consumers  in  deter- 
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mining'  the  appropriate  size  of  proj)oso(l  pij)o]ines.  Sue})  costs,  ])oinfi; 
subject  to  considerable  escabition,  could  be  enormous  and  serve  to 
increase  the  costs  of  eneruy  to  consumers  (h-amat ically. 

Under  section  6  of  11. R.  1(309  the  Secretary  of  Transportation  and 
the  Interstate  Commerce  Commission  are  required  to  submit  recom- 
mendations to  the  Se('retary  of  the  Interior  with  respect  to  the  impact 
of  a  proposed  coal  slurry  })ipcbne  project  on  other  modes  of  transpor- 
tation, including  raihoads,  I'his  committee  has  jurisdiction  over  the 
Department  of  Transj)ortation  and  the  Interstate  Commerce  Com- 
mission insofar  as  they  regulate  and  affectt  railroads,  v^ection  (6)  also 
requires  the  Secretary  of  the  De})artment  of  Energy,  over  which  this 
committee  has  jurisdiction,  to  ])articipate  in  hearings  with  res])cct  to 
proposed  coal  slurry  pipeline  projects  but  provides  no  funds  for  such 
participation. 

The  sections  of  the  bill  cited  above  touch  directly  on  matters  Avithin 
the  jurisdiction  of  the  Committee  on  Interstate  and  Foreign  Com- 
merce. However,  the  imnact  of  the  bill  on  this  committee's  jurisdic- 
tion is  by  no  means  limited  to  the  cited  sections.  Transportation  of 
coal  slurry  by  pipeline  often  involves  interstate  transportation,  and 
even  where  state  lines  are  not  crossed,  the  transportation  of  coal 
slurry  affects  interstate  commerce,  over  which  this  committee  has 
jurisdiction  pursuant  to  clause  1  of  paragraph  1  of  rule  X.  Moreover, 
the  scope  of  H.R.  1609  is  so  sweeping  that  the  jurisdiction  of  the  Com- 
mittee on  Interstate  and  Foreign  Commerce  over  the  matters  pre- 
viously described  is  thoroughly  and  inextricably  intertwined  with  the 
provisions  of  the  bill. 

For  the  foregoing  reasons  I  respectfully  request  that  the  bill  H.R. 
1609  be  sequentially  referred  to  the  Committee  on  Interstate  and 
Foreign  Commerce,  following  completion  of  consideration  thereof  by 
the  Committee  on  Public  Works  and  Transportation.  In  vievr  of  the 
numerous  complex  issues  raised  by  H.R.  1609  and  that  extremely 
heavy  workload  facing  the  Committee  on  Interstate  and  Foreign 
Commerce  due  to  the  large  number  of  authorization  bills,  some  of 
which  also  deal  with  major  policy  issues,  to  be  reported  out  of  com- 
m.ittee  by  May  15,  1978,  in  compliance  v\^ith  the  Congressional  Budget 
Act  of  1974,  I  further  request  that,  if  the  Committee  on  Public 
Works  and  Transportation  completes  consideration  of  H.R.  1609 
prior  to  such  elate,  this  committee  be  given  at  least  45  days  thereafter 
during  which  to  consider  H.R.  1609. 
Sincerely  yours, 

Harley  O.  Staggers,  Cliaiiraan, 
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Federal  Trade  Commission, 

Washington,  D.C.,  June  26,  1978. 
Hon.  Fred  B.  Rooxey, 

Chairman,  Subcommittee  on  Transportation  and  Commerce, 
House  Office  Building,  Washington,  B.C. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  letter  of  June  15, 
1978,  requesting  the  views  of  the  Federal  Trade  Commission  on 
H.R.  1609,  the  ^'^Coal  Pipeline  Act  of  1978,"  as  recentty  reported  by 
the  House  Committee  on  Public  Works  and  Transportation.  Your 
letter  specifically  asked  for  the  Commission's  views  on  the  difference 
between  Section  2(e)(2)  of  H.R.  1609  as  reported  by  the  House 
Committee  on  Interior  and  Insular  Affairs  and  Section  2(d)(2)  of  the 
bill  reported  by  the  Public  Works  and  Transportation  Committee 
concerning  the  presumption  of  ''control"  of  coal  slurry  pipelines  or 
other  entities. 

As  a  preliminary  matter,  it  should  be  noted  that,  on  May  5,  1977, 
the  Commission  provided  comments  to  the  Office  of  Management  and 
Budget  on  H.R.  1609  as  originally  introduced  in  the  House.  These 
comments  were  principally  related  to  the  sections  of  the  bill  addressing 
common  control  of  pipeline  and  coal,  and  antitrust  review.  The  fol- 
lowing comments  to  some  extent  summarize  the  earlier  comments 
made  by  the  Commission  to  0MB  on  H.R.  1609. 

ANTITRUST    REVIEW 

Section  7  of  H.R.  1609,  as  reported  by  both  the  Committee  on 
Interior  and  Insular  Affairs  and  the  Committee  on  Public  Works  and 
Transportation,  provides  that  the  issuance  of  a  certificate  of  public 
convenience  and  necessity  by  the  Secretary  of  Interior  would  be  con- 
ditioned upon  advice  by  the  Attorney  General  and  the  Federal  Trade 
commission  that  such  action  would  not  ''restrain  trade,  further  mo- 
nopolization, substantialh^  adversely  afi'ect  comiietition,  or  otherwise 
create  or  maintain  a  situation  in  contravention  of  the  antitrust  laws." 
Since  the  actual  effects  cannot  be  determined  vmtil  the  project  in 
question  has  been  in  operation,  it  is  recommended  that  section  7(a) 
be  amended  to  provide  explicitly  that  the  antitrust  findings  required 
of  the  Attorney  General  and  the  Commission  be  exju-esscd  in  terms  of 
the  probable  effects  of  the  project.  Moreover,  situations  may  arise 
when  an  ooei-ation  might  not  violate  the  antitrust  laws  (even  in  terms 
of  })robability)  but  still  be  clearly  inconsistent  with  antitrust  policy. 
It  is  therefore  recommended  that  the  antitrust  advice  required  by 
the  bill  be  expressed  in  terms  of  "i)robable  effects  on  competition" 
and  "consistency  with  the  policies  of  the  antitrust  laws." 

Since  the  bill  requires  antitrust  review  from  both  the  Conunission 
and  the  Attoiuey  General  it  is  suggested  that,  in  order  to  avoid 
possible  duplication  of  effort,  the  bill  permit  either  agency  to  refer  a 
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particular  application  to  the  other  for  review,  utihzirif^  a  clearance 
procedure  j)resently  employed  by  the  Commission  and  the  Depart- 
ment of  Justice  in  other  antitrust  matters.  Moreover,  since  tlie  bill 
permits  mere  inaction  by  the  Commission  or  the  Attorney  General 
to  prevent  the  issuance  of  a  certificate  by  the  Interior  Dej)artnient,  it 
is  recommended  that  the  antitrust  review  be  required  to  be  completed 
within  a  fixed  time,  such  as  6  months. 

Paragraph  (1)  of  section  7(b)  of  the  bill  appears  to  authorize  the 
Attorney  General  and  the  Commission  to  maintain  competition 
oversight  over  the  operations  of  coal  slurry  pipelines.  However, 
Section  5(a)(6)  and  i)aragraphs  (a)  and  (b)  of  section  6  of  the  Federal 
Trade  Commission  Act  restrict  the  jurisdiction  of  the  Federal  Trade 
Commission  over  ''common  carriers  subject  to  the  Acts  to  regulate 
commerce."  Since  a  pipeline  certificated  under  both  versions  of  the 
bill  would,  by  virtue  of  sections  5(c)  thereof,  be  ''constructed,  operated 
and  maintained  as  a  common  carrier  ...  as  provided  in  the  Inter- 
state Commerce  Act",  it  would  be  subject  to  the  provisions  of  sections 
5  and  6  of  the  Federal  Trade  Commission  Act,  supra,  restricting  the 
Commission's  jurisdiction  over  common  carriers. 

To  remedy  this  situation  it  is  suggested  that  language  be  added 
to  7(b)(1)  to  make  clear  that  notwithstanding  subparagraph  (2)  or 
the  status  of  a  coal  slurry  pipeline  as  a  common  carrier  subject  to  the 
Interstate  Commerce  Act,  the  Attorney  General  or  the  Federal 
Trade  Commission  is  authorized  to  challenge  any  anticompetitive 
situation  involved  in  the  operation  of  a  coal  pipeline.  Section  7  b)(2) 
should  also  be  modified  to  recognize  the  exception  made  in  paragraph 
(1)  of  this  subsection. 

COMMON    CONTROL    OF    PIPELINE    AND    COAL 

A  compan}^  with  an  interest  in  both  a  coal  sIuit}^  pipeline  and  the 
coal  transported  b}'  the  pipeline  may  have  an  incentive  to  act  in  an 
anticompetitive  fashion  by  limiting  either  the  capacity  of  the  pipe- 
line or  access  to  the  pipeline.^  The  provisions  of  H.R.  1609  recognize 
this  problem  and  prohibit  the  issuance  of  a  certificate  of  public  con- 
venience and  necessity  to  an}^  coal  slurry  pipeline  that  controls  or  is 
controlled  by  a  compan}^  that  will  either  supply  coal  to  the  pipeline 
or  use  coal  transported  by  the  pipeline.  The  version  of  H.E,.  1609 
reported  by  the  Interior  and  Insular  Affairs  Committee  establishes 
a  presumption  of  control  where  there  is  ownership  of  more  than  5  per- 
cent of  the  voting  stock;  however,  the  Public  Works  and  Transporta- 
tion Committee's  version  would  require  in  excess  of  35  pecrent  owner- 
ship before  there  is  a  presumption  of  control. 

We  are  concerned  that  the  35  percent  presumption  of  control  test 
contained  in  the  Public  Works  and  Transportation  Committee's  ver- 
sion of  H.R.  1609  may  not  provide  adequate  protection  for  competi- 
tion in  the  coal  industry.  Certainh^,  control  may  be  exercised  with 
substantially  less  than  35  percent  of  the  voting  stock  of  a  compan}'. 
Although  both  versions  of  the  bill  prohibit  the  exercise  of  actual  control 
regardless  of  the  specific  amount  of  stock  involved,  a  determination 

1  Coal  slurry  pipelines  are  a  relatively  recent  ianovation  and  the  Commission  is  aware  of  only  one  such 
pipeline  actually  in  operation.  Therefore,  our  comments  here  are  addressed  to  the  general  competitive  prob- 
lems which  exist  where  an  interest  in  a  products  pipeline  is  held  b>  a  company  that  al>o  has  an  interest  in 
the  products  transported  by  the  pipeHne.  The  Commission  elaborated  upon  the  competitive  problem  that 
can  occur  in  this  kind  of  situation  in  its  report  to  the  Secretary  of  Transportation  on  the  applications  of 
Loop,  Inc.  and  Seadock,  Inc.  under  the  Deepwater  Port  Act  of  1974,  a  copy  of  which  is  included  for  your 
information. 
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of  the  actual  control  issue  may  be  a  time-consuming  and  complex 
process.  There  may  also  be  a  tendency  to  view  the  35  percent  pre- 
sumption as  impl^'ing  that  an  ownership  interest  of  35  percent  or  less 
is  acceptable. 

While  it  is  ver}'  difficult  to  predict  what  percentage  of  stock  owner- 
ship may  result  in  competitive  harm  in  a  specific  situation,  it  seems  to 
us  that  a  Umitation  upon  stock  o^vnership  such  as  is  provided  in  the 
version  of  H.R.  1609  reported  by  the  Interior  and  Insular  Affairs 
Committee  would  more  likely  insure  the  fair  and  non-discriminatory 
treatment  of  all  coal  shipped  in  coal  shirry  pipelines. 

By  direction  of  the  Commission. 

Carol  M.  Thomas,  Secretary. 


December  22,  1977. 
Appendix  4 

Letter  to  Mr.  Frank  D.  Odasz  of  Enerp:y  Transportations  Systems,. 
Inc.,  from  Honorable  Ed  Herschler,  Governor  of  Wyoming. 

Mr.  Frank  D.  Odasz, 

Vice  President,  Energy  Transportation  Systems,  Inc., 

Cooper,  Wyo. 

Dear  Mr.  Odasz:  In  your  letter  of  December  16,  1977,  you  chal- 
lenge my  recent  statement  that  congressional  approval  of  an  eminent- 
domain  law  for  slurry  pipelines  could  then  lead  to  Federal  preemption 
of  the  field  of  slurry  pipeline  resrulation  and  of  State  water  rights 
law.  You  have  cited  section  9  of  H.R.  1609  which  purports  to  protect 
State  water  laws.  Unfortunately,  similar  language,  contained  in  a 
number  of  acts  of  Congress,  has  been  ignored  by  the  Federal  bureauc- 
racv  and  given  short  shrift  by  Federal  courts. 

The  laws  books  are  filled  with  cases  decreeing  Federal  preemption 
of  State  laws.  Most  of  these  decisions  are  based  upon  the  commerce 
clause,  the  Federal  property  clause,  the  supremacy  clause,  or  the 
general  welfare  clause  of  the  U.S.  Constitution. 

One  of  the  leading  cases  in  this  area,  and  one  particularly  applicable 
to  the  slurrv  pipeline  controversy,  is  Arizona  v.  California,  373  U.S. 
548,  10  L.  Ed.  2d  542  (1963).  Part  of  that  case  revolved  around  Cali- 
fornia's contention  that  water  marketing  by  the  Secretary  of  the 
Interior  under  the  Boulder  Can3^on  Project  Act  was  not  done  in 
compliance  with  State  water  laws.  Section  18  of  the  act  contained  a 
clause  quite  similar  to  the  one  you  cited : 

Nothing  herein  shall  be  construed  as  interfering  with 
such  rights  as  the  States  now  have  either  to  the  waters 
within  their  borders  or  to  adopt  such  policies  and  enact 
such  laws  as  they  deem  necessarj^  with  respect  to  the  appro- 
priation, control,  and  use  of  waters  within  their  borders  *  *  * 

Section  14  of  the  act  further  provided  that  the  reclamation  law 
shall  govern  the  management  of  works  constructed.  Section  8  of  the 
Reclamation  Act  provided  that  the  act  was  not  to  be  construed  as 
effecting  or  interfering  with  State  laws  ''relating  to  the  control, 
appropriation,  use  or  distribution  of  water  used  in  irrigation  *  *  *" 
The  Secretary  of  the  Interior  was  directed  to  proceed  in  conformity 
with  State  laws.  The  act  further  provided  that  nothing  ''shall  in  any 
way  affect  any  right  of  anv  state  or  of  the  Federal  Government  or 
of  any  landowner,  appropriator,  or  user  of  water  in,  to,  or  from  any 
interstate  stream  or  the  waters  thereof." 

In  its  decision,  the  U.S.  Supreme  Court  basically  ignored  these 
^'States  rights"  provisions.  The  court  stated: 

In  our  view,  nothing  in  any  of  these  provisions  affects 
our  decision,  stated  earlier,  that  it  is  the  act  and  the  Secre- 
tary's contracts,  not  the  law  of  prior  appropriation,  that 
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control  the  apportionment  of  water  among  the  States.  More- 
over, contrary  to  the  master's  conclusion,  we  hold  that  the 
Secretary  in  choosing  between  users  within  each  State  and 
in  settlino;  the  terms  of  his  contracts  is  not  bound  by  these 
sections  to  follow  State  law."  (10  L  Ed.  2d  569-70) 

The  Court  noted  an  earlier  decision,  Ivanhoe  Irrigation  District  v. 
McCracken,  357  U.S.  275,  2  L.  Ed.  2d.  1313,  73  S.  Ct.  1176  (1959), 
where  it  was  held  that  the  general  provision  in  section  8  of  the  Recla- 
mation Act  could  not  override  a  more  specific  portion  of  the  same 
act  prohibiting  a  single  landowner  from  getting  water  for  more  than 
160  acres.  The  Court  quoted  as  follows  from  the  Ivanhoe  decision: 
''We  read  nothing  in  section  8  that  compels  the  United  States  to 
deliver  water  on  conditions  imposed  by  the  State."  Accordingly,  the 
court  held  that  the  Secretary  of  the  Interior  was  not  bound  by  State 
law  in  disposing  of  State  water  under  the  Boulder  Canyon  Project  Act. 

The  Court  went  on  to  say  that  section  18  of  the  Project  Act  did 
not  require  the  Secretary  to  contract  according  to  State  law.  The 
court  based  its  finding  upon  the  commerce  and  general  welfare 
clauses  of  the  U.S.  Constitution.  The  Court's  subsequent  reasoning 
is  particularly  instructive : 

Section  19  merely  preserves  such  rights  as  the  States  *'now" 
have,  that  is,  such  rights  as  they  had  at  the  time  the  act  was 
passed.  While  the  States  were  generally  free  to  exercise  some 
jurisdiction  over  these  waters  before  the  act  was  passed,  this 
right  was  subject  to  the  Federal  Government's  right  to  regu- 
late and  develop  the  river.  Where  the  Government,  as  here, 
has  exercised  this  power  and  undertaken  a  comprehensive 
project  for  the  improvement  of  a  great  river  and  for  the 
orderly  and  beneficial  distribution  of  water,  there  is  no  room 
for  inconsistent  State  laws.  As  in  Ivanhoe,  where  the  general 
provision  preserving  State  law  was  held  not  to  override  a 
specific  provision  stating  the  terms  for  disposition  of  the 
water,  here  we  hold  that  the  general  saving  language  of  sec- 
tion 18  cannot  bind  the  Secretary  by  State  law  and  thereby 
nullify  the  contract  power  expressly  conferred  upon  him  by 
section  5  *  *  *  But  where  the  Secretary's  contracts,  as  here, 
carry  out  a  congressional  plan  for  the  complete  distribution 
of  waters  to  users,  State  law  has  no  place."  (10  L.  Ed.  3d 
578-571). 

Administrative  and  court  decisions  under  the  Federal  Water  Polhi- 
tion  Control  Act  have  seriously  diminished  the  traditional  authority 
of  the  States  over  water  allocations.  This  is  in  the  face  of  language  in 
the  act  similar  to  that  contained  in  H.R.  1609.  33  U.S.C.  1251(b) 
reads  as  follows: 

It  is  the  policy  of  Congress  to  recognize,  preserve,  and 
})rotect  the  primary  responsibilities  and  rights  of  States  to 
prevent,  reduce,  and  eliminate  pollution,  to  plan  the  develop- 
ment and  use  (including  restoration,  preservation,  and  en- 
hanccMnont)  of  land  and  water  resources,  and  to  consult  with 
the  Administrator  in  the  exercise  of  his  authority  under  this 
chai)ter. 


57 

33  U.S.C.  1370  also  j)rovi(les,  "Except  as  expressly  provided  in 
this  chapter,  nothine:  in  this  chapter  shall  *  *  *  he  construed  as 
impairing  or  in  any  manner  affectint;  any  ri<]:ht  or  jurisdiction  of  the 
States  with  respect  to  the  waters  (including  boundary  waters)  of 
such  States." 

It  has  been  my  observation  that  these  statutory  provisions  have 
been  observed  more  in  the  breach  than  in  the  ])romise. 

Another  example  of  this  same  development  is  in  the  treatment 
accorded  to  article  3,  section  1,  of  the  Wyomin^]^  Constitution,  which 
was  approved  by  the  U.S.  Congress.  This  section  reads,  ''The  water 
of  all  natural  streams,  springs,  lakes,  or  other  collections  of  still  water, 
within  the  boundaries  of  the  State  are  hereby  declared  to  be  the  prop- 
erty of  the  State."  A  similar  provision  is  contained  in  many  other 
State  constitutions.  Yet,  such  provisions  are  continually  overridden 
by  congressional  acts  and  Federal  court  decisions,  such  as  the  recogni- 
tion of  Federal  reserved  water  rights  in  Arizona  v.  California. 

One  other  example  is  with  regard  to  the  Federal  policy  of  marketing 
water  from  Bureau  of  Reclamation  reservoirs.  In  43  U.S.C.  390(b)(2), 
it  is  declared  congressional  policy  to  recognize  the  primary  responsi- 
bilities of  the  States  and  local  interests  in  developing  water  supplies 
for  domestic,  municipal,  industrial,  and  other  purposes.  It  is  further 
stated  that  the  Federal  Government  should  participate  and  cooperate 
with  State  and  local  interests  in  connection  with  the  development  of 
water  supplies  and  the  operation  of  Federal  navigation,  flood  control, 
irrigation,  and  multiple  purposes  projects.  Nevertheless,  a  Montana 
Federal  district  court  recently  upheld  the  water  marketing  practice. 

From  all  these  sources  and  many  more,  I  can  only  conclude  that 
when  a  Federal  court  decides  that  a  federally  sanctioned  program  is 
in  the  national  interest  and  should  be  carried  out  even  in  the  face  of 
State  laws  to  the  contrary,  it  will  not  matter  what  kind  of  language  is 
contained  in  the  congressional  authorization  with  respect  to  States 
rights.  You  suggested  that  any  flaws  in  H.R.  1609  might  be  corrected 
by  better  wording.  I  do  not  think  there  is  any  wording  in  the  world 
which  would  stem  the  tide  of  this  long  line  of  adverse  court  decisions. 
This,  then,  is  the  basis  for  my  fear  that  enactment  of  H.R.  1609 
would  establish  another  area  of  water  use  where  the  States  would  no 
longer  have  any  authority. 
Yours  sincerely, 

Ed  Herschler, 
Governor,  State  of  Wyoming. 


KEMARKS  OF  HON.  BARBARA  A.   MIKULSKI  ON  COAL 
SLURRY  PIPELINE 

Mr.  Chairman,  I  would  like  to  take  this  opportunity  to  express  two 
concerns  of  mine  on  the  issue  of  coal  slurry  pipeline  and  its  impor- 
tance to  the  nation — that  of  national  securit}^,  and  the  impact  on  the 
environment. 

I  share  the  reservations  my  colleagues  have  about  the  effect  of  coal 
sluny  on  the  economic  health  of  our  railroad  system,  on  our  overall 
national  transportation  policA^,  and  the  long  term  costs  of  such  a 
project.  In  this,  I  wish  to  endorse  the  findings  of  the  Subcommittee 
report. 

There  is,  however,  the  issue  of  national  securit}'',  which  I  see  as 
playing  a  great  role  in  the  development  of  coal  sluny  pipelines.  Coal 
has  historically  been  one  of  this  country's  greatest  assets,  and  is  vital 
to  the  economic  health  of  the  country.  I,  and  many  of  my  colleagues, 
share  a  concern  over  this  country's  growing  dependence  on  imported 
oil,  and  I  support  various  measures  to  reduce  this  dependency. 
Energy  independence  for  the  United  States,  I  strongly  feel,  is  linked 
to  the  efficient  use  of  coal.  Obviously,  increases  in  coal  production 
necessitate  an  efficient  transportation  s^^stem.  The  efficiencies  of  coal 
slurry  pipeline  vis-a-vis  the  railroads  show  that  the  railroads  offer  a 
competitive,  network  of  transport  that  is  in  place  now,  ready  to  use 
to  move  this  vital  commodit}^ 

I  emphasize  vital,  Mr.  Chairman,  because  I  feel  that  as  we  become 
more  dependent  of  coal  for  energy,  there  will  be  a  greater  temptation 
for  extremist  groups  to  sabotage  the  suppty  of  coal.  By  having  only 
a  handful  of  pipelines  crossing  the  country,  we're  opening  ourselves 
u])  for  the  same  problems  that  we're  beginning  to  see  on  the  Alaska 
oil  pipeline — sporadic  destruction  and  sabotage.  And  with  coal  slurry 
])ipchnes,  these  main  pipes  are  much  more  accessible  to  terrorists  by 
being  in  Colorado  or  Wyoming  than  b}^  being  above  the  Arctic  Circle. 

A  rail  system  of  transport,  on  the  other  hand,  is  widespread  and 
versatile — should  a  bridge  be  blown  up  here,  or  a  tunnel  caved  in 
there,  there  is  alwa^^s  a  variety  of  alternate  route  for  coal  xmit  trains. 
Moreover,  key  rail  facilities  such  as  timnels  and  bridges  are  far  easier 
to  guard  and  patrol  than  lonely  stretches  of  desert  pipeline. 

I  do  not  feel  alarmist  at  saying  that  we  face  terrorism  in  our  country, 
moreover.  The  Justice  Department  already  reports  of  the  ])resence  of 
terrorist  elements  in  various  parts  of  the  United  States.  Knocking  out 
our  energy  sup])lies  is  a  major  way  of  crippling  this  country,  and  as 
international  conflict  and  terrorism  grows,  so  does  the  possibility  of  a 
move  against  energy  sources  such  as  coal.  By  placing  the  transport  of 
a  vital  commodity  into  an  exposed  and  vvdnerable  modalit}^  I  feel 
that  we  are  just  pla,ying  into  the  hands  of  extremist  elements. 

My  other  deep  concern  centers  on  the  impact  that  coal  slurry  pipe- 
line would  have  on  our  environment.  Along  with  many  of  my  colleagues 
from  the  West,  I  have  grave  doubts  that  our  country  has  sufficient 
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water  resources  to  allow  for  present  apjric^ultural  needs,  water  for  our 
cities  and  communities  in  the  West,  and  water  to  move  thousands  of 
tons  of  coal  as  well.  Even  with  the  progress  that  is  being  made  in  the 
area  of  water  resource  management,  I  do  not  see  how  coal  slurry 
pipeline  could  avoid  seriously  threatening  our  present — and  future — 
water  supplies. 

I  have  another  environmental  concern  also,  and  that  is  the  i)rob- 
lems  of  the  disposal  of  the  water  after  it  is  used  in  the  pipelines.  All 
technological  reports  indicate  that  the  water  would  be  unfit  for  any 
use,  after  the  coal  powder  is  removed  from  the  fluid.  We  would  then 
face  the  task  of  disposing — in  an  environmentally  sovmd  fashion — of 
thousands  of  gallons  of  polluted  water  daily.  This  issue  has  been  largely 
ignored  in  favor  of  the  question  of  water  supply,  but  I  feel  that  it  is 
of  equal,  if  not  greater  importance. 

Finally,  I  fear  for  the  effects  that  this  massive  construction  would 
have  on  the  wildlife  of  this  country.  Endangered  species  such  as  the 
wild  burro  could  have  their  natural  habitat  disrupted  and  perhaps 
destroyed  by  the  construction  of  the  ])ipeline.  The  construction  of  the 
Union  Pacific  Railroad  across  the  great  plains  had  much  the  same 
effect  on  the  bison,  which  came  very  close  to  extinction. 

Mr.  Chairman,  I  appreciate  this  opportunity  to  express  my  doubts 
and  fears  about  the  effects  of  the  coal  slurry  pipelines  on  our  national 
security  and  on  our  environment.  I  feel  strongly  that  neither  of  these 
areas  have  been  studied  sufficiently  for  the  Congress  to  act  in  a  wise 
manner  on  this  proposal.  Along  with  the  concerns  I  have  identified 
here,  I  share  the  views  of  the  committee  that  are  expressed  in  this 
report. 

Barbara  A.  Mikulski. 


ADDITIONAL  VIEWS  OF  HON.  BOB  GAMMA GE 

This  Congress  has  an  opportunity  to  foster  our  National  Energy- 
Plan  by  speeding  conversion  from  the  boiler  fuel  use  of  natural  gas 
to  coal,  while  at  the  same  time  fostering  competition  in  this  area  of 
transportation.  The  coal  pipeline  legislation  (H.R.  1609),  simihir 
versions  of  which  have  been  reported  favorably  by  both  the  House 
Committee  on  Interior  and  Insular  Affairs  and  the  House  Committee 
on  Public  Works  and  Transportation,  removes  the  obstacles  to  con- 
struction caused  by  certain  railroads'  refusal  to  allow  coal  slurry 
pipelines  to  cross  their  rights-of-way.  This  legislation  would  grant 
coal  slurry  pipelines,  which  obtain  a  certificate  of  public  convenience 
and  necessity  in  accordance  with  the  bill,  federal  eminent  domain 
authority  to  acquire  the  necessary  rights-of-way  to  construct  a  pipe- 
line, when  private  property  owners  refuse  to  negotiate. 

The  Office  of  Technology  Assessment's  (OTA)  study  of  coal  slurry 
pipelines  indicated  that  ''if  one  ignores  regulatory  distortions  and 
larger  social  costs,  slurry  pipelines  can,  according  to  this  analysis, 
transport  coal  more  economically  than  can  other  modes  under  certain 
circumstances.  The  following  conditions  tend  to  favor  ])ipelines  on 
any  particular  route:  high  annual  volumes  of  coal  shipped;  long 
distances  transversed;  high  anticipated  rates  of  inflation;  low  real 
interest  rates;  large  closely  spaced  mines;  a  secure  market  of  several 
large  customers  located  in  such  a  way  as  to  permit  them  to  receive 
coal  from  a  single  pipeline;  terrain  characteristics  favorable  to  pipe- 
line excavation  and  construction;  availability  of  sufficient  water  at 
low  delivered  costs;  low  cost  of  electric  ])ower  for  pipeline  pumping 
relative  to  that  of  diesel  fuel  for  railroad  locomotives;  circuitous  rail 
routes,  poor  track  or  other  conditions  unfavorable  to  railroads; 
inefficient  rail  operations,  including  short  or  slow  trains;  absence  of  a 
parallel  navigable  water  way."  Many  of  these  conditions  exist  in  the 
western  United  States,  making  coal  slurry  pipelines  the  least  costly 
available  means  for  transporting  coal. 

H.R.  1609  provides  a  workable  mechanism  for  ensuring  that  pipe- 
lines granted  eminent  domain  authority  are  0{)erated  in  the  public 
interest.  Pipelines  are  subject  to  the  entire  common  carrier  rate 
regulation  authority  of  the  Interstate  Commerce  Commission  under 
the  Interstate  Commerce  Act.  For  example,  Mr.  Murphy  of  the  I(X3 
testified  on  April  11,  1978,  as  follows: 

I  think  the  tenor  of  the  testimony  on  behall"  of  the  Com- 
mission throughout  is  that  we  do  not  believe  that  one  rule 
should  aj)ply  against  one  mode  of  trans])ortation  and  not  the 
others.  For  exam])le,  the  commodity  clause,  we  think  that 
what  applies  to  the  pipelines  should  be  applied  to  the  rail  car- 
riers. We  think  that  if  contract  rates  are  ])ermitted  for  the 
})ipelines  as  a  common  carrier,  then  the  railroads  should  be 
j)crmitted  to  make  similar  rates,  under  similar  conditions. 
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Therefore,  the  grantinji:  of  eminent  domain  authority  will  not  <z:ive 
coal  shuTy  j)ipehnes  any  unfair  advanta^^e  in  competition  with  the 
railroads. 

In  fact,  the  legislation  protects  the  railroads  by  requirin^i^  an  analysis 
of  the  impact  on  the  financial  inte<2:rity  of  competin*^;  modes  of  trans- 
portation to  be  included  in  the  certification  process.  The  Department 
of  Transportation  and  the  ICC  are  <^\ven  an  opportunity  to  i)articii)ate 
in  the  certification  hearing  and  to  help  the  Department  of  Interior 
determine  the  impact  of  the  proposed  pipeline  on  competing  carriers 
and  the  national  transportation  policy. 

The  Department  of  Interior  is  given  primary  responsibility  in  the 
certification  process  in  order  to  ensure  an  impartial  review  of  the 
proposal.  Whereas  the  Department  of  Transportation  might  be 
overly  protective  of  the  rail  carriers  w^hich  DOT  is  subsidizing  finan- 
cially, and  whereas  the  Department  of  Energy  might  be  too  quick  to 
approve  a  project  in  order  to  increase  domestic  coal  consumption 
and  make  available  additional  supplies  of  natural  gas  for  high  priority 
users;  the  Department  of  Interior  has  no  proprietary  interest  for  or 
against  the  development  of  coal  slurry  pipelines.  Also,  as  the  manager 
of  the  vast  public  plans  in  the  West,  DOI  will  be  involved  in  granting 
the  easements  across  those  public  lands  and  has  the  most  experience 
in  environmental  areas.  Therefore,  the  Department  of  Interior  is  the 
best  agency  to  certificate  coal  slurry  pipelines. 

Of  course,  DOT  and  ICC  must  be  involved  in  the  analysis  of  the 
transportation  issues  involved.  Similarly,  the  Environmental  Pro- 
tection Agency  should  be  involved  in  the  analysis  of  the  environ- 
mental impact  and  the  Department  of  Energy  should  help  analyze 
the  potential  benefits  of  increased  conversion  from  natural  gas  to 
coal.  However,  none  of  these  agencies  should  be  given  the  power 
single-handedly  to  veto  any  project.  If  more  than  one  agency  has  the 
final  responsibility  for  approving  the  project,  bureaucratic  infighting 
and  competing  policy  priorities  would  make  the  certification  process 
unwieldy  at  best  and  for  most  purposes  unworkable.  Under  the  Ad- 
ministrative Procedure  Act,  which  will  apply  to  hearings  and  findings 
required  by  the  coal  slurry  pipeline  legislation,  the  certifying  agency 
must  carefully  consider  views  presented  by  other  concerned  agencies 
and  weigh  these  views  in  its  decision.  Failure  to  do  so  will  subject 
the  decision  to  judicial  reversal.  DOI  must  be  the  sole  agency  re- 
sponsible for  the  decision  whether  to  issue  a  certificate  of  public  con- 
venience and  necessity,  though  it  will  need  the  assistance  and  coopera- 
tion of  the  other  federal  agencies  in  making  that  determination 

Though  I  wholeheartedly  endorse  adoption  of  the  proposed  coal 
slurry  pipeline  legislation,  I  am  seriously  concerned  by  tw^o  aspects 
of  the  bill  which,  if  retained  in  the  final  legislation,  w^ould  impair 
the  possibility  of  coal  slurry  pipelines  being  built.  One  concern  is  that 
the  House  Interior  Committee  version  of  the  proposed  legislation 
would  effectively  bar  both  coal  producers  and  coal  users  from  con- 
structing and  operating  a  coal  slurry  pipeline  to  transport  any  of  the 
coal  produced  or  used  by  them. 

The  provisions  of  the  legislation  reported  by  the  Interior  Committee, 
specifically  Sections  2(d)  and  5(d),  would  effectively  prevent  coal 
producers  and  users  from  participating  in  the  construction  and  opera- 
tion of  coal  slurry  pipelines  to  be  used  in  whole  or  in  part  for  the  trans- 
portation of  coal  they  themselves  produce  or  use,  by  prohibiting  pro- 
ducers and  shippers  from  owning  more  than  5  percent  of  the  pipeline. 


The  effect  of  such  an  exclusionary  provision  would  be  to  seriously 
cripple  efforts  to  arrange  the  financing  of  the  funds  needed  to  bring 
this  new  and  efficient  method  of  coal  transportation  into  operation  on 
any  significant  scale.  I  am  also  satisfied  that  the  economics  of  the  coal 
slurry  pipeline  industry  are  and  will  continue  to  be  such  that  there  is 
no  need  for  such  exclusionary  provisions. 

There  is  no  question  but  that  coal  slurry  pipelines  would  be  ex- 
tremely costly  to  construct.  In  a  study  prepared  for  the  Bureau  of 
Mines  and  the  Federal  Energy  Administration,  it  was  estimated  that 
the  total  capital  cost  of  the  Wyoming- Arkansas  Pipelines,  some  1,000 
miles  in  length,  would  be  over  $1  billion  in  1976  dollars  (or  $1  million 
per  mile)  and  it  was  further  noted  that  this  estimate  was  in  all  probabil- 
ity ''understated."  This  is  a  project  which  has  already  been  started. 
Inflation  would  make  future  pipelines  even  more  costly.  In  view  of  this 
enormous  capital  cost,  if  coal  producers  and  users  are  barred  from 
participating  financially  in  their  construction  and  operation,  it  is 
virtually  certain  that  there  would  not  be  sufficient  private  capital 
available  to  build  a  nationwide  competitive  coal  transportation  system 
adequate  to  meet  national  needs. 

A  severe  capital  insufficiency  Avould  thus  result  from  exclusion  of 
those  entities  (coal  producers  and  users)  who  have  the  greatest  motiva- 
tion to  promote  and  contribute  to  pipeline  construction.  The  resulting 
reduction  in  the  number  of  slurry  pipelines  constructed  would  retard 
the  conversion  to  coal  mandated  by  the  National  Energy  Plan,  make 
the  conversion  much  more  costly,  or,  most  probably,  both.  The  con- 
clusion seems  inescapable,  then,  that  pipeline  legislation  incorporating- 
the  proposed  exclusionary  provisions  would  take  away  mth  one  hand 
a  substantial  amount  of  what  has  been  given  the  other. 

The  prompt  development  of  a  slurry  pipeline  industry  can  also  be 
expected  to  produce  another  highly  desirable  result — increased  com- 
petition in  the  coal  transportation  market.  I  am  confident  that  intro- 
ducing this  alternative  method  of  transportation  would  not  only  reduce 
costs  for  those  who  are  supplying  or  receiving  coal  from  the  pipelines, 
but  would,  through  competitive  forces,  result  in  generally  lower  coal 
transportation  costs  for  everyone.  Exclusion  of  these  sources  of  financ- 
ing for  pipelines,  however,  would  markedly  curtail  or  even  eliminate 
this  reduction  of  coal  transportation  costs. 

I  am  aware  that  under  the  Interstate  Commerce  Act  there  is  a 
restriction  kno\\Ti  as  the  ''Commodities  Clause"  (sometimes  referred 
to  as  the  Hepburn  Act)  dealing  with  the  right  of  a  railroad  to  transport 
coal  which  the  railroad  itself  has  produced.  The  limitation  on  raih'oads, 
however,  does  not  o])erate  to  prohibit  a  railroad  from  transporting  coal 
which  is  mined  and  sold  by  the  railroad's  wholly  owned  subsidiaiy. 
See  United  States  v.  Delaware  <&  Hudson  Co.,  213  U.S.  366  (1909)  and 
United  States  v.  Elgin  J.  cfc  E.  Ry.,  298  U.S.  492  (1936).  The  House 
Interior  legislation,  however,  is  far  more  restrictive,  since  it  w^ould 
arbitrarily  forbid  slurry  j)ipelines  from  doing  the  same  thing  that 
raih'oads  are  not  permitted  to  do. 

The  irony  is  that  in  legislation  which  is  supposed  to  facilitate  the 
creation  of  a  new  and  efficient  form  of  coal  transportation,  the  fledg- 
ling slurry  pipelines  would  be  subjected  to  far  more  stringent  restric- 
tions than  the  already  estabhshed  raih'oads.  I  would  prefer  that  coal 
shirry  pipehnes  be  treated  equally  with  the  railroads.  Mr.  Murphy 
of  the  ICC  also  testified  before  the  subcommittee  that  the  coal  slurry 
pipelines  would  luive  the  same  commodities  clause  as  the  railroads. 
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Another  approacli,  however,  is  that  taken  by  the  House  PubHc  Works, 
and  Transportation  Committee.  That  committee's  version  of  the  })ill 
only  prohibits  producers  and  shippers  from  owning  more  than  '45 
percent  of  the  pipeline.  Because  of  the  vast  sums  of  money  needed  to 
construct  these  pipeUnes,  it  is  reasonable  to  expect  more  than  one 
company  to  join  too^ether  to  raise  the  necessary  capital.  Consequently, 
although  the  35  percent  prohibition  would  indibit  the  construction  of 
a  national  coal  slurry  transportation  network,  it  is  preferable  to  the 
5  percent  prohibition  adopted  by  the  Interior  Committee. 

The  second  problem  area  in  the  bill  deals  with  the  provisions  for 
antitrust  review.  Section  7(a)  provides  that  a  coal  slurr}-  pipeline 
cannot  receive  a  certificate  unless  both  the  Attorney  General  of  the 
United  States  and  the  Federal  Trade  Commission  have  advised  that 
the  issuance  of  the  certification  would  not  restrain  trade,  further 
monopohzation,  substantially  adversely  affect  competition  or  other- 
wise create  or  maintain  a  situation  in  contravention  of  the  antitrust 
laws. 

The  practical  effect  of  this  provision  is  to  give  both  the  FTC  and 
the  Justice  Department  an  absolute  veto  power  over  any  proposed 
slurry  pipeline.  I  am,  of  course,  aware  that  competitive  considerations 
are  a  significant  factor  to  be  taken  into  account  in  determining  whether 
a  particular  application  for  pipeline  certification  should  be  granted. 
Giving  such  a  veto  power  to  both  government  antitrust  enforcement 
agencies,  however,  is  inconsistent  with  the  approach  taken  in  other 
regulated  industries,  for  example,  the  Atomic  Energy  Act,  Public 
Utilit}^  Holding  Company  Act  and  the  Bank  Holding  Company 
Act.  The  effect  would  be  that  a  proposed  pipeline  found  necessary  from 
environmental,  conservation,  energy  and  all  other  public  interest  per- 
spectives could  be  vetoed  by  a  single  agency. 

The  obstacles  which  such  an  absolute  veto  would  impose  would 
operate  to  discourage  many  potential  participants  in  the  construc- 
tion and  operation  of  slurry  pipelines,  because  the  heavy  costs  in- 
volved in  preparation  and  application  would  be  less  likely  to  be  under- 
taken if  the  prospective  applicant  were  faced  with  a  denial  of  certi- 
fication based  solely  on  the  adverse  reaction  of  either  the  Justice  De- 
partment or  the  Federal  Trade  Commission.  Moreover,  entrusting 
such  a  competition-based  absolute  veto  to  the  Justice  Department 
and  to  the  Federal  Trade  Commission  is  unnecessary,  (a)  since  the 
two  antitrust  agencies  would  be  given  an  opportunity  to  present  their 
views  as  part  of  an  overall  public  interest  consideration,  (b)  since  com- 
mon carrier  regulation  would  operate  to  prevent  anticompetitive 
discriminatory  or  exclusionary  behavior  on  the  part  of  any  pipeline 
operator,  and  (c),  since,  in  any  event,  the  legislation  would  confer  no 
antitrust  immunity  and  consequently  the  full  range  of  federal  anti- 
trust laws  would  be  available  to  the  antitrust  enforcement  agencies 
and  to  private  parties  as  well. 

At  the  very  least,  this  provision  should  be  amended  to  require  the 
FTC  and  the  Justice  Department  to  consider  the  application  contem- 
poraneously with  the  consideration  of  the  certificate  application  by 
DDL  Also,  FTC  and  Justice  should  be  required  to  act  by  a  date  cer- 
tain, no  later  than  six  months  after  the  application  is  filed.  Their  re- 
view should  provide  recommendations  to  the  certifying  agency,  but 
FTC  and  Justice  should  not  be  able  to  veto  the  project. 

Bob  Gammage. 
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